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[4110-02-M] 
Title 45—Public Welfare 


CHAPTER I—OFFICE OF EDUCATION, 
DEPARTMENT OF HEALTH, EDUCA- 
TION, AND WELFARE 


PART 116d—GRANTS TO STATE EDU- 
CATIONAL AGENCIES TO MEET 
THE SPECIAL EDUCATIONAL NEEDS 
OF MIGRATORY CHILDREN 


Educationally Deprived Children 
AGENCY: Office of Education, HEW. 
ACTION: Final regulations. 


SUMMARY: These final regulations 
are required by section 503 of the Edu- 
cation Amendments of 1972 and estab- 
lish the rules governing the allocation, 
distribution, and use of grants under 
section 122 of title I of the Elementary 
and Secondary Education Act of 1965. 
These grants are awarded to State 
educational agencies to conduct pro- 
grams and projects designed to meet 
the special educational needs of migra- 
tory children of migratory agricultural 
workers or migratory fishers. 


EFFECTIVE DATE: These regula- 
tions are expected to take effect 45 
days after they are transmitted to 
Congress. Regulations are usually 
transmitted to Congress several days 
before they are published in the Fep- 
ERAL REGISTER. The effective date is 
changed by statute if Congress disap- 
proves the regulations or takes certain 
adjournments. If you want to know 
the effective date of these regulations, 
call or write the Office of Education 
contact person. 


FOR FURTHER 
CONTACT: 


Mr. Vidal A. Rivera, Jr., Chief, Mi- 
grant Branch, Division of Education 
for the Disadvantaged, U.S. Office of 
Education, 400 Maryland Avenue 
SW. (Room 3523, ROB-3), Washing- 
ton, D.C. 20202, telephone 202-245- 
2427. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


INFORMATION 


A notice of proposed rulemaking 
published in the FEDERAL REGISTER on 
July 8, 1975 (40 FR 28622), proposed 
to amend title 45 of the Code of Feder- 
al Regulations by adding a new part 
116d. This would govern the program 
authorized by section 122 of title I of 
the Elementary and Secondary Educa- 
tion Act, as amended by Pub. L. 93-380 
(Education Amendments of 1974) (20 
U.S.C. 241c-2). 

Interim final regulations were pub- 
lished in the FEDERAL REGISTER ‘on 
July 13, 1977 (42 FR 36076). These in- 
cluded a discussion of the comments 
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received in response to the notice of 
proposed rulemaking. The preamble to 
these interim final regulations (which 
took effect on September 5, 1977) an- 
nounced that, in addition to conduct- 
ing five public hearings, the Office of 
Education would accept written com- 
ments on the interim final regulations 
through August 29, 1977. 

A subsequent FEDERAL REGISTER 
notice on October 27, 1977 (42 FR 
56608), announced that three addition- 
al hearings would be held, and that 
the comment period would be ex- 
tended through December 9, 1977. 

As reorganized, Part 116 (published 
in the FEDERAL REGISTER on September 
28, 1976 at 41 FR 42894) contains pro- 
visions applicable to all title I pro- 
grams. Therefore, part 116, part 116d, 
and the applicable provisions of 45 
CFR Parts 100, 100a, 100b, and 100c 
(the Office of Education General Pro- 
visions Regulations) constitute all of 
the regulations governing Title I pro- 
grams conducted by State educational 
agencies for migratory children of mi- 
gratory agricultural workers or migra- 
tory fishers. 

These regulations do not implement 
the changes in the title I, migrant pro- 
gram that will be made by the Educa- 
tion Amendments of 1978, expected to 
be enacted in the near future. Instead, 
these final regulations are being pub- 
lished now in response to the large 
amount of public comment received on 
the 1977 interim final regulations and 
to implement the Department’s Oper- 
ation Common Sense. These regula- 
tions clarify apparent misinterpreta- 
tions of the interim final regulations 
and, where desirable, make many of 
the regulatory changes requested by 
the public. It is also believed that, 
thus improved, these regulations are 
consistent as far as possible with the 
intent of Congress in enacting the 
Education Amendments of 1978. Broad 
public participation will again be 
sought in implementing the changes 
necessitated by the 1978 amendments. 
Therefore, a notice of proposed rule- 
making that reflects both the 1978 
amendments and additional adminis- 
trative experience may be anticipated 
in the near future. 


Section 503—PROCEDURES AND EFFECT 


Section 503 of the Education 
Amendments of 1972 requires the 
Commissioner to: (a) Study all rules, 
regulations, guidelines, or other pub- 
lished interpretations or orders issued 
by him or her or the Secretary after 
June 30, 1965, in connection with, or 
affecting, the administration of Office 
of Education programs; (b) report to 
the Committee on Labor and Public 
Welfare (now the Committee on 
Human Resources) of the Senate and 
the Committee on Education and 
Labor of the House of Representatives 


concerning this study; and, (c) publish 
in the FEDERAL REGISTER these rules, 
regulations, guidelines, and orders 
with an opportunity for public hear- 
ings on the published matters. 

These regulations reflect the results 
of this study as it pertains to programs 
authorized under section 122 of title I 
of the Elementary and Secondary 
Education Act, as amended. At pre- 
sent, there are no guidelines relating 
to part 116d. 


CITATION OF LEGAL AUTHORITY 


As required by section 431(a) of the 
General Education Provisions Act, as 
amended (20 U.S.C. 1232(a)), a citation 
of statutory or other legal authority 
for each section of these regulations 
has been placed in parentheses on the 
line following the text of the section. 


SUMMARY OF CHANGES FROM THE 
INTERIM FINAL REGULATIONS 


The final regulations have been 
written according to the principles of 
the Department’s Operation Common 
Sense. The purpose of Operation 
Common Sense is to produce readable 
and understandable regulations that 
reflect Congressional intent and that 
do not unnecessarily regulate recipi- 
ents of Federal funds, including State 
and local governments. Therefore, nu- 
merous changes in wording have been 
made to promote clarity and ease of 
understanding. In response to public 
comment and further program experi- 
ence, some provisions have been added 
to the final regulations, some provi- 
sions of the interim final regulations 
have been clarified, and some have 
been deleted. 

Most importantly, these final regula- 
tions: 

(1) Clarify and expand the defini- 
tions of “agricultural activity,” ‘‘cur- 
rently migratory child,” and ‘formerly 


. migratory child”; 


(2) Strengthen the requirement that 
an eligible child will not be prevented 
from benefiting fully from title I mi- 
grant education services because of 
limited English language skills; 

(3) Strengthen the requirements for 
parental involvement and _ require 
parent advisory councils at both the 
State and operating agency levels; 

(4) Clarify that the Commissioner 
does not require a State to obtain doc- 
umentary evidence of eligibility or 
civil status from a migratory child or 
his or her parent or guardian; 

(5) Clarify the conditions under 
which the Commissioner or a State 
educational agency (SEA) may enter 
into a special arrangement with a 
public or nonprofit private agency; 

(6) Delete the requirement that a 
State obtain annually the signature of 
the parent or guardian of each partici- 
pating formerly migratory child; 


FEDERAL REGISTER, VOL. 43, NO. 219—MONDAY, NOVEMBER 13, 1978 





(7) Clarify a State’s obligation to 
identify and recruit all eligible migra- 
tory children; and 

(8) Clarify the extent to which a 
State must utilize the migrant student 
record transfer system. 

The vast majority of the changes in 
the final regulations do not, however, 
_effect a substantive change in the title 
I migrant education program. The fol- 
lowing list of sections of the final reg- 
ulations summarizes in greater detail 
the substantive changes made from 
the interim final regulations. Specific 
responses to comments received on the 
interim final regulations are published 
in the appendix to these final regula- 
tions. 

§ 116d.1 No change. 

§116d.2 The definition of ‘agricul- 
tural activity” has been clarified and 
expanded to include ‘‘any activity di- 
rectly related to the cultivation or har- 
vesting of trees.” 

For clarity, a new definition of “for- 
merly migratory child’ has been 
added. This provides that a formerly 
migratory child is one “who: (a) Was 
eligible to be counted and served as a 
currently migratory child within the 
past 5 years, but is not now a currently 
migratory child; (b) lives in an area 
served by a title I migrant education 
project; and (c) has the concurrence of 
his or her parent or guardian to con- 
tinue to be considered a migratory 
child.” 

Also, a definition of the term “oper- 
ating agency” has been added, which 
includes both local educational agen- 
cies and other public and nonprofit 
private agencies. 

§ 116d.3 No change. 

§116d.4 This is a new section. How- 
ever, it merely restates §116d.3(c) of 
the interim final regulations. 

§116d.5 No change. However, this 
section has been reworded to clarify 
that in conducting a State program, 
an SEA may act in one or more of 
three ways. First, the SEA may act di- 

_rectly. Second, it may make a subgrant 
to an LEA or a group of these agen- 
cies. Third, it may enter into a special 
arrangement with a public or nonprof- 
it private agency. 

§ 116d.6 Several changes have been 
made. Under this section the applica- 
tion of an operating agency must now 
include a description of how the oper- 
ating agency will comply with the re- 
quirements for soliciting parental in- 
volvement and for establishing and 
consulting with a parent advisory 
council. The operating agency must 
also describe how it will assure that 
eligible children are not prevented 
from benefiting fully from the project 
because of limited English language 
skills. 

“The requirement in §116d.6(b) of 
the interim final regulations that 
SEA’s routinely forward to the Com- 
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missioner copies of the applications of 
operating agencies has been deleted. 
Section 116d.6(b) now requires SEAs 
to forward only those applications 
that are requested by the Commission- 
er. 
§§ 116d.7 
change. 

§116d.12 Section 116d.12 has been 
rewritten to clarify that an SEA or op- 
erating agency must make a written 
record of the basis on which eligibility 
has been determined for each child 
who is counted or served. 

Additional language has been added 
to clarify that a State is not required 
to obtain documentary proof of eligi- 
bility or civil status from the child or 
his or her parents or guardian. In- 
stead, the State may rely on credible 
information provided by the child or 
his or her parents or guardian. 

§§ 116d.21 through 116d.23 No 
change. 

§116d.24 This is a new section. It 
states the conditions under which an 
SEA may enter into a special arrange- 
ment with a public or nonprofit pri- 
vate agency to conduct a project. 
These conditions parallel those under 
which the Commissioner may make a 
special arrangement under § 116d.25. 

§116d.25 This section establishes 
the conditions under which the Com- 
missioner may enter into a special ar- 
rangement. It restates § 116d.24 of the 
interim final regulations, and the con- 
ditions follow those provided in sec- 
tion 122(a)(2) of the Act. This section 
also provides that the Commissioner 
may not enter into a special arrange- 
ment until after the affected SEA has 
had notice and been given an opportu- 
nity for a hearing. 

§ 116d.26 This is a new section. It 
clarifies that § 116.6(b), pertaining to 
complaint resolution procedures, ap- 
plies to an SEA’s administration of the 
State program. It also requires the 
SEA to develop appropriate complaint 
resolution procedures for projects that 
last fewer than 60 days. 

This section clarifies that the Com- 
missioner may review an SEA’s resolu- 
tion of a complaint and, when neces- 
sary, issue additional orders or enter 
into a special arrangement. 

§116d.31 This section merely re- 
States § 116d.31(a) of the interim final 
regulations. 

§116d.32 This section, which re- 
places § 116d.31(b) of the interim final 
regulations, makes several changes. It 
requires that a State application con- 
tain: 

(a) A description of the State’s ef- 
forts to identify and recruit all eligible 
migratory children; 

(b) An appropriate explanation, if 
the State proposes to serve fewer than 
the number of identified eligible 
school-aged migratory children; 


through 116d.11 No 
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(c) A description of the measures the 
SEA will take to assure that an eligible 
child is not prevented from benefiting 
fully from program services because of 
limited English language skills; and 

(d) An assurance that the SEA will 
transfer the educational records of 
participating children in accordance 
with the Family Educational Rights 
and Privacy Act of 1974. 

In addition, this section provides 
some examples of intrastate and inter- 
state coordination in connection with 
the requirement that an SEA take 
steps to provide continuity in the edu- 
cation of participating migratory chil- 
dren. 

§ 116d.33 No change. This section 
restates § 116d.31la of the interim final 
regulations. 

§ 116d.34 No change. This section 
restates §116d.32 of the interim final 
regulations. 

§ 116d.35 This section deletes the 
requirements, imposed by § 116d.35(c) 
of the interim final regulations, that 
the eligibility of each formerly migra- 
tory child must be supported by the 
signature of a parent or guardian—as 
proof of parental concurrence for the 
child’s participation—and that this sig- 
nature must be secured annually. 

§ 116d.36 No change. 

§116d.37 Several changes have 
been made. This section now provides 
that “each SEA shall take the neces- 
sary steps to assure effective parental 
involvement throughout the State 
program.” 

It also requires parent advisory 
councils at both the State and operat- 
ing agency levels. States may establish 
parent advisory councils at the operat- 
ing agency level now, for operations 
during fiscal year 1979. In any event, 
§ 116d.37 shall apply to SEA applica-. 
tions submitted for fiscal year 1980 
funds. 

Finally, it provides that a majority 
of the membership of both State and 
operating agency advisory councils 
must be comprised of parents of chil- 
dren served. 

§ 116d.38 A change has been made. 
This section deletes § 116d.38(c) of the 
interim final regulations, which stated 
the types of information that an SEA 
must include in its application in sup- 
port of its request to use title I mi- 
grant education funds to provide day 
care services. 

The new section, however, maintains 
the requirement that the Commission- 
er’s specific approval for this type of 
expenditure of program funds is 
needed, and it does not alter the crite- 
ria by which the Commissioner will 
evaluate these requests. 

§ 116d.39 Two changes have been 
made. First, the final regulations re- 
quire that the Commissioner deter- 
mine, before approving a State appli- 
cation, that the “SEA has made every 
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reasonable effort to identify and re- 
cruit all eligible currently and former- 
ly migratory children.” 

Second, this section clarifies that 
full utilization of the migrant student 
record transfer system, which is re- 
quired of all States, includes “the 
transfer of the most current academic 
and health information available for 
the children served.” 

§§ 116d.40 and 116d.41 No change. 

After consideration of the comments 
received, part 116d of title 45 of the 
Code of Federal Regulations is amend- 
ed to read as follows. 

(Catalog of Federal Domestic Assistance No. 


13.429, Educationally Deprived Children— 
Migrants.) 


Dated: September 25, 1978. 


JOHN ELLIS, 
Acting U.S. Commissioner 
of Education. 


Approved: October 30, 1978. 


JOSEPH A. CALIFANO, JYF., 
Secretary of Health, Education, 
and Welfare. 


Title 45 of the Code of Federal Reg- 
ulations is amended by revising part 
116d as set forth below: 


Subpart A—General 


Sec. 
116d.1 Applicability of regulations. 
116d.2 Definitions. 


Subport B—Managerial Responsibilities of 
State Educational Agencies 


State applieations. 

Annual program plans. 

Designation of operating agencies. 

Participation of operating agencies. 

Supervision of State programs. 

1164.8 Amendments to applications. 

116d.9 Title and control of property. 

116d.10 Sources of funds for State adminis- 
tration. 

116d.11 Adjustment of funds not needed 
by an operating agency. 

116d.12 Child eligibility. 

1164.13-116d.20 [Reserved] 


116d.3 
1160.4 
1164.5 
1164.6 
116d.7 


Subpart C—Amounts Available for Grants and 
Payments 


116d.21 
116d.22 


Total amount available for grants. 

Entitlements. 

116d.23 Payments. 

116d.24 Special arrangements with 
State educational agency. 

116d.25 Special arrangements with 
Commissioner. 

116d.26 Complaint resolution procedures. 

116d.27-116d.30 [Reserved] 


the 


the 


Subport D—Program Requirements 


116d.31 Use of program funds. 

116d.32 Contents of State applications. 

116d.33 Programs of instruction for pre- 
school migratory children. 

116d.34 State budgets. 

116€.35 Services to formerly migratory 
children. 
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116d.36 Comparable access to State and lo- 
cally funded educational facilities and 
services. 

1164.37 Parental involvement. 

116d.38 Supporting services. 

116d.39 Criteria for the approval of State 
applications. 

116d.40 Cooperative programs. 

116d.41 Disapproval of State applications. 

AutTuHority: Sec. 101(aX2)(E), Pub. L. 93- 


380, 88 Stat. 492 (20 U.S.C. 241c-2), unless 
otherwise noted. 


Subpart A—General 


§116d.1 Applicability of regulations. 


These regulations govern programs 
and projects to meet the special educa- 
tional needs of migratory children of 
migratory agricultural workers or mi- 
gratory fishers. Section 122 of title I 
of the Elementary and Secondary 
Education Act of 1965 (‘‘the Act’’) au- 
thorizes the Commissioner to award 
grants to State educational agencies 
(SEA’s) to support these programs and 
projects. Unless otherwise noted, these 
grants are also subject to the provi- 
sions of two other parts of this chap- 
ter: Part 116, general requirements 
that apply to all title I programs, and 
the applicable provisions of parts 100, 
100a, 100b, and 100c, relating to fiscal, 
administrative, property management, 
and other matters. 


(20 U.S.C. 241¢-2.) 


§116d.2 Definitions. 


“Agricultural activity’ means: 

(a) Any activitiy directly related to 
the production or processing of crops, 
dairy products, poultry, or livestock 
for initial commercial sale or as a prin- 
eipal means of personal subsistence; 

(b) Any activitiy directly related to 
the cultivation or harvesting of trees; 
or 

(c) Any activity directly related to 
fish farms. 

“Currently migratory child’’ means a 
child: 

(a) Whose parent or guardian is a 
migratory agricultural worker or a mi- 
gratory fisher; and 

(b) Who has moved within the past 
twelve months from one school district 
to another—or, in a State that is com- 
prised of a single school district, has 
moved from one school] administrative 
area to another—to enable the child, 
the child’s guardian, or a member of 
the child’s immediate family to obtain 
temporary or seasonal employment in 
an agricultural or fishing activity. 
This definition includes a child who 
has been eligible to be served under 
the requirements in the preceding sen- 
tence, and who, without the parent or 
guardian, has continued to migrate an- 
nually to enable him or her to secure 
temporary or seasonal employment in 
an agricultural or fishing activity. 

“Day care services” means the custo- 
dial care of children or infants that 


satisfies the standards of applicable 
State law. 

“Fishing activity” means any activi- 
ty directly related to the catching or 
processing of fish or shellfish for ini- 
tial commercial sale or as a principal 
means of personal subsistence. 

“Formerly migratory child” means a 
child who: 

(a) Was eligible to be counted and 
served as a currently migratory child 
within the past 5 years, but is not now 
a currently migratory child; 

(b) Lives in an area served by a title 
I migrant education project; and 

(c) Has the concurrence of his or her 
parent or guardian to continue to be 
considered a migratory child. 


Nore.—There is a total of 6 years of pro- 
gram eligibility—a l-year status as a “cur- 
rently migratory child” and up to 5 addi- 
tional years as a “formerly migratory 
child.” 


For the purpose of this definition, 
“area served by a title I migrant edu- 
cation project” means any portion of 
the geographic area that is within the 
legally prescribed boundaries of a local 
educational agency (LEA) or a combi- 
nation of these agencies, and within 
whose boundaries there are currently 
or formerly migratory children who 
are receiving title I migrant education 
services or who will receive these serv- 
ices within the current program 
period. 

“Guardian” means: 

(a) A person who has been appointed 
to be the legal guardian of the child 
through formal proceedings in accord- 
ance with State law; or 

(bo) A person who the SEA deter- 
mines would be appointed to be the 
legal guardian of the child under the 
law of the child’s domiciliary State if 
formal guardianship proceedings were 
undertaken; or 

(c) A person standing in the place of 
a parent to the child. 

“Migratory agricultural worker” 
means a person who has moved from 
one school distriet to another—or, in a 
State that is comprised of a single 
school district, from one school admin- 
istrative area to another—within the 
past 12 months to enable him or her 
to obtain temporary or seasonal em- 
ployment in an agricultural activity. 

‘“‘Migratory fisher’ means a person 
who has moved from one school dis- 
trict to another—or, in a State that is 
comprised of a single school district, 
from one school administrative area to 
another—within the past 12 months to 
enable him or her to obtain temporary 
or seasonal employment in a fishing 
activity. 

“Operating agency” means an LEA 
to which an SEA makes a subgrant of 
title I migrant education funds, or a 
public or nonprofit private agency 
with which an SEA makes a special ar- 
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rangement to carry out a title I mi- 
grant education project. 

“Project” means one or a set of ac- 
tivities that: 

“(a) Is composed of instructional 
services, or supporting services as ex- 
plained in § 316d.38, or both; 

(b) Is provided by an SEA directly, 
though an LEA, or through a public or 
nonprofit private agency to migratory 
children living in a particular area of a 
State; and 

(c) Is designed to meet the objectives 
of a State program under § 116d.32(e). 

“State program” means an overall 
plan for services, activities, personnel, 
and materials included in an SEA’s ap- 
plication for a grant under § 116d.3 to 
meet the special educational needs of 
migratory children. 


(20 U.S.C. 241c-2.) 


Subpart B—Managerial Responsibil- 
ities of State Educational Agencies 


§116d.3 State applications. 


(a) General. To receive a grant, an 
SEA shall submit to the Commissioner 
an application that: 

(1) Is in the form required by 
§ 100a.43 of this chapter; 

(2) Is signed by the chief executive 
officer of the SEA or by his or her des- 
ignated representative; 

(3) Contains all the assurances and 
other information required by 
§§116d.5, 116d.7, 116d.8, 1164.32, 
116d.34, and 116d.36 of this part and 
by part 116 of this chapter; and 

(4) Requests approval to use, during 
the fiscal year covered by the applica- 
tion, any title I migrant education 
funds made available to the SEA for 
the preceding fiscal year, but not yet 
obligated by it. 

(b) Receipt of applications. The 
Commissioner may decline to consider 
applications that are received after 
the date established for their receipt. 


(20 U.S.C. 241¢-2; 1232c(b).) 


§ 116d.4 Annual program plans. 


An application that is submitted 
under §116d.3 constitutes the annual 
program plan as required by section 
434(b) of the General Education Provi- 
sions Act and must conform to the re- 
quirements of that section. 


(20 U.S.C. 241c-2; 1232c(b).) 


§ 1164.5 
cies. 


An SEA shall identify in its applica- 
tion the agency or agencies that it has 
designated to operate the State pro- 
gram. If all or part of a State program 
is to be operated directly by the SEA, 
the State shall identify in its. applica- 
tion its personnel and other resources, 
including any resources that will be 
made available to it by contract or 


Designation of operating agen- 
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other arrangement, that will be em- 
ployed to conduct the State program. 
If all or part of a State program is to 
be operated through one or more 
LEA’s as subgrantees or through one 
Or more special arrangements with 
public or nonprofit private agencies, 
the SEA shall identify them in its ap- 
plication. 


(20 U.S.C. 241c-2; 1232c(b).) 


§116d.6 Participation of operating agen- 
cies. 

(a) If all or part of a State program 
is to be conducted through one or 
more operating agencies, the SEA 
shall require each of them to submit 
to it an application that includes: 

(1) A description of the project to be 
carried out by the operating agency; 

(2) An explanation of the relation- 
ship between the project and the 
State program; 

(3) The objectives to be achieved for 
each grade group; 

(4) The estimated number of eligible 
migratory children living in the area 
to be served by the project, and the es- 
timated number of these children who 
will be served. If the operating agency 
proposes to provide migrant education 
program services, other than the iden- 
tification and recruitment of children 
and the transfer of records, to fewer 
eligible school-aged migratory children 
than the number of these eligible chil- 
dren living in the area, it shall explain 
why; 

(5) A description of each service to 
be provided and its estimated cost; 

(6) The types and number of staff to 
be employed; 

(7) A description of how the operat- 
ing agency will comply with 
§ 116d.37(a); and 

(8) A description of how the operat- 
ing agency assures that eligible migra- 
tory children will benefit fully from 
the project’s services even if they do 
not speak English or have limited Eng- 
lish language skills. 

(b) The SEA shall review the appli- 
cations of operating agencies and ap- 
prove only those that comply with 
these regulations and conform to the 
State program approved by the Com- 
missioner. The SEA shall send a copy 
of any approved applications (includ- 
ing any amendments) that are request- 
ed by the Commissioner, within ten 
days of the request. 

(c) Each operating agency shall 
maintain records of all financial trans- 
actions relating to the project for the 
period of time required by section 
434(a) of the General Education Provi- 
sions Act. Each operating agency shall 
also provide timely financial reports 
(including the financial status report 
prescribed by § 100b.403 of this chap- 
ter) to the SEA. 

(d) An operating agency may not ob- 
ligate, within the meaning of 
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§ 100b.55(c) of this chapter, title I mi- 
grant education funds before: 

(1) The effective date of the SEA’s 
approved application; or 

(2) The date on which the operating 
agency’s application is submitted to 
the SEA in substantially approvable 
form, whichever is later. 


(20 U.S.C. 241¢c-2; 1232c(b).) 


§116d.7 Supervision of State programs. 


Each SEA shall describe in its appli- 
cation the procedures and resources 
that it will use to assure that projects 
are carried out in accordance with its 
State application as approved by the 


, Commissioner. 


(20 U.S.C. 241c-2; 1232c(b).) 


§ 1164.8 


Under the following circumstances, 
an SEA shall submit to the Commis- 
sioner an amendment to its applica- 
tion—including an application to use 
funds made available for the previous 
fiscal year, but not yet obligated—that 
is signed by that agency’s chief execu- 
tive officer or his or her designated 
representative: 

(a) When the SEA materially 
changes its administration of the ap- 
proved State program, including its or- 
ganization, policies, or operations; 

(b) As soon as any information be- 
comes available that is required by 
these regulations, but was not previ- 
ously submitted; or 

(c) If changes are made in the laws, 
such as appropriation laws governing 
the approved State program, and the 
Commissioner indicates that an 
amendment is required because of 
those changes. 


(20 U.S.C. 241c-2; 1232c(b).) 


Amendments to applications. 


§116d.9 Title and control of property. 


(a) Except as provided by paragraph 
(b) of this section, an SEA shall main- 
tain title to and control over all prop- 
erty that is acquired with its Title I 
migrant education funds. 

(b) If a State law requires that an 
agency of the State other than the 
SEA maintain title to, or administra- 
tive control over, property that is ac- 
quired with title I migrant education 
funds, the SEA shall arrange for these 
functions to be carried out by the ap- 
propriate State agency. That State 
agency shall then be responsible for 
the proper exercise of these functions. 
However, the SEA shall retain the 
right to use, move, or otherwise dis- 
pose of this property in a manner de- 
signed to carry out most effectively 
the State program. 


(20 U.S.C. 241c-2; 1232c(b).) 
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§116d.10 Sources of funds for State ad- 
ministration. 


(a) State administrative funds. In 
administering title I programs for mi- 
gratory children, the SEA shall use 
funds provided under section 143(b) of 
the Act to perform only those func- 
tions that are the same or similar to 
the administrative functions carried 
out by the SEA in connection with 
programs and. projects under parts 
116a, 116b, and 116c of this chapter. 
These functions include the: 

(1) Preparation of the SEA’s applica- 
tion to be submitted to the Commis- 
sioner; 

(2) Design, publication, and distribu- 
tion to operating agencies of the appli- 
cation, evaluation, performance, and 
financial] report forms, and the appro- 
priate instructions; 

(3) Provision of technical assistance 
to operating agencies in devéloping 
their applications; 

(4) Review of applications and re- 
ports from operating agencies; 

(5) Monitoring of projects for com- 
pliance with the State program; 

(6) Design, publication, and final 
preparation of the evaluation, per- 
formance, and financial reports that 
the SEA submits to the Commissioner; 

(7) Maintenance of fiscal control and 
fund accounting; and 

(8) Dissemination of information. 

(b) Program funds. The SEA shall 
use title I funds made available for 
programs and projects under section 
122 of the Act to perform only those 
functions that are unique to the title I 
migrant education program, or that 
are the same or similar to the func- 
tions performed by LEA’s in the State 
under part 116a of this chapter. These 
functions include the: 

(1) Statewide identification and re- 
cruitment of eligible migratory chil- 
dren; 

(2) Intrastate and interstate coordi- 
nation of programs and projects; 

(3) Coordination of programs, and 
projects with other public and private 
agencies; 

(4) Operation of the migrant student 
record transfer system; 

(5) Processing of reports that are 
submitted by operating agencies under 
§ 116d.6; 

(6) Maintenance of inventories of 
property that is aequired with title I 
migrant education funds; 

(7) Negotiation and awarding of con- 
tracts; and ; 

(8) Evaluation activities of the State 
program, other than the design of 
evaluation report forms and the final 
preparation of the SEA’s evaluation 
report to the Commissioner. 


(20 U.S.C. 241c-2; 241g; 1232c(b).) 
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§116d.11 Adjustment of funds not needed 
by an operating agency. 

(a) Each SEA that receives a title I 
migrant education grant shall issue to 
operating agencies a set or rules that 
prohibits the imprudent, wasteful, or 
extravagant expenditure of these 
funds. To promote the efficient ad- 
ministration of the State program, the 
SEA shall include in these rules a pro- 
vision that permits the SEA to make 
appropriate adjustments to its sub- 
grants and special arrangements to 
avoid paying funds to an operating 
agency in excess of its actual needs. 

(b) These adjustments shall be based 
on periodic reports of. the operating 
agency’s actual expenditures. Follow- 
ing an adjustment, the SEA may in- 
crease the funding of one or more 
other operating agencies that demon- 
strate a need for additional funds. 
Each operating agency affected by an 
adjustment shall amend its project ap- 
plication to reflect that adjustment 
and shall note the adjustment in its 
final financial report. 


(20 U.S.C. 241c-2; 1232c(b).} 


§116d.12 Child eligibility. 

An SEA or an operating agency shall 
not count a child under §116d.21 or 
provide program services to that child 
until the agency has: 

(a) Determined that the child is 
either a currently or formerly migra- 
tory child, as defined under § 116d.2; 
and | 

(b) Made a written record of the 
basis on which the child’s eligibility 
was determined. 

In determining eligibility, SEA or an 
operating agency may rely on credible 
information from any source, includ- 
ing that provided by the child or his or 
her parent or guardian. An SEA is not 
required to obtain documentary proof 
of either the child’s eligibility or civil 
status from the child or his or her 
parent or guardian. 


(20 U.S.C. 241¢-2; 1232c(a); 1232c(b).) 
§§ 116d.13-116d.20 [Reserved] 


Subpart C—Amounts Available for 
Grants and Payments 


§116d.21 Total 
grants. 


amount available for 


The Commissioner determines for 
each fiscal year the total amount of 
the title I migrant education grant for 
which the SEA in each State (includ- 
ing the District of Columbia, Puerto 
Rico, Guam, American Samoa, the 
Virgin Islands, Wake Island, the 
northern Mariana Islands and the 
Trust Territory of the Pacific Islands) 
may apply according to _ sections 
122(b), 124, and 125 of title I of the 
Act and section 843(d) of Pub. L. 93- 
380. The Commissioner determines 


these total amounts on the basis of 
the number of eligible migratory chil- 
dren in each State as shown by the mi- 
grant student record transfer system 
or by any other system that the Com- 
missioner believes most accurately re- 
flects the actual number of eligible mi- 
gratory children. 


(20 U.S.C. 241c-2; 241c-4; 241-5.) 


§ 116d.22. Entitlements. 


(a) Entitlement based on the estimat- 
ed cost of the program. The SEA of 
each State is entitled to receive a title 
I migrant education grant in the 
amount that the Commissioner deter- 
mines necessary to carry out its ap- 
proved State program. Except as pro- 
vided by paragraph (d) of this section, 
this amount may not exceed the total 
amount available to that State as de- 
termined by the Commissioner under 
§ 116d.21. 

(6) Informational basis for deter- 
mining the amount of entitlement. 
The Commissioner determines the 
amount of the title I migrant educa- 
tion grant that an SEA is entitled to 
receive on the basis of the current in- 
formation available to the Commis- 
sioner at the time that the application 
is approved. This includes information 
about the number of children to be 
served and the nature and scope of the 
State program. The Commissioner 
may adjust this amount later in the 
fiscal year on the basis of additional 
information available then. 

(c) Consideration of the cost of past 
and future activities and the amount 
of funds available. The information on 
which the Commissioner determines 
the amount of the title I migrant edu- 
cation grant to which an SEA is enti- 
tled includes: 

(1) The total amount for which the 
SEA may apply as determined under 
§ 116d.21; 

(2) The cost of completed program 
activities under previous grants, and 
the number of children who were 
served; 

(3) The estimated cost of activities 
not yet begun under the preceding 
grant, and the number of children 
who will be served; 

(4) In the case of a request for an in- 
crease in the grant amount previously 
determined by the Commissioner to be 
needed to carry out the State pro- 
gram, the estimated cost of providing 
additional program services before the 
end of the grant period and the 
number of children who would receive 
additional services; and 

(5) The unused amount of the SEA’s 
preceding title I migrant education 
grant. 

(d) Reallocation of excess funds. If 
the Commissioner determines that the 
total amount for which an SEA may 
apply, as determined under § 116d.21, 
exceeds the amount that is deter- 
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mined under this section to be needed 
to carry out its State program, the 
Commissioner may allocate some or all 
of this excess to one or more other 
SEA’s whose total amounts under 
§116d.21 would otherwise be insuffi- 
cient to serve the eligible migratory 
children in those States. 


(20 U.S.C. 241c-2; Sen. Rep. No. 634, 91st 
Cong., 2d Sess. 12-13 (1970).) 


§ 1164.23 Payments. 


The Commissioner shall make all 
payments of title I migrant education 
funds based on the requirements cf 
subpart E of part 100b of this chapter. 
The amount of these payments to an 
SEA may not exceed the amount to 
which the Commissioner determines 
that the SEA is entitled under 
§116d.22, nor may it exceed the 
amount obligated under § 100b.55(c) of 
this chapter during the period covered 
by the application. 


(20 U.S.C, 241c-2; 1232c(b).) 


§116d.24 Specicl arrangements with the 
State educational agency. 


An SEA may make a special arrange- 
ment with a public or nonprofit pri- 
vate agency or agencies to carry out a 
project if the SEA determines that: 

(a) An LEA is unable or unwilling to 
conduct a project as defined in 
§ 116d.2; 

(b) The arrangement would result in 
more efficient and economic adminis- 
tration of the State program; or 

(c) The arrangement would add sub- 
stantially to the welfare or education- 
al attainment of the migratory. chil- 
dren who are eligible to be served. 


(20 U.S.C. 241c-2.) 


§116d.25 Special arrangements with the 
Commissioner. 


(a) The Commissioner may make a 
special arrangement with a public or 
nonprofit private agency or agencies 
to carry out the purposes of section 
122 of title I of the Act, if the Commis- 
sioner determines that: 

(1) An SEA is unable or unwilling to 
conduct educational programs for the 
migratory children who are eligible to 
be served; 

(2) The arrangement would result in 
more efficient and economic adminis- 
tration of these programs and pro- 
jects; or 

(3) The arrangement would add sub- 
stantially to the welfare or education- 
al attainment of the migratory chil- 
dren who are eligible to be served. 

(b) The Commissioner may use all or 
part of the total amount of the title I 
migrant education grant as deter- 
mined under § 116d.21, and which oth- 
erwise would have been made available 
to the affected SEA, to enter into one 
or more special arrangements. 
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(c) The Commissioner may not enter 
into a special arrangement until after 
the affected SEA has had reasonable 


notice and an opportunity for a hear- 


ing. 
(20 U.S.C. 241c-2.) 


§ 1164.26 Complaint 
dures. 


(a) An SEA shall comply with 
§116.6(b) of this chapter regarding 
complaint resolution procedures. In 
addition, an SEA shall establish an ap- 
propriate accelerated procedure for re- 
solving complaints regarding title I mi- 
grant education projects that operate 
for fewer than 60 days. 

(b) The Commissioner may review 
an SEA’s resolution of a complaint. 
After the review the Commissioner 
may, when appropriate: . 

(1) Issue an order to the SEA pre- 
scribing additional actions to be taken 
by that agency to resolve the com- 
plaint; or 

(2) Implement a special arrangement 
under § 116d.25. 


(20 U.S.C. 241c-2.) 


resolution _proce- 


§§ 116d.27-116d.30 [Reserved] 
Subpart D—Program Requirements 


§ 116d.31 Use of program funds. 


An SEA shall use title I funds made 
available for programs and projects 
under section 122 of the Act only to 
perform the functions described in 
§ 116d.10(b) and to support projects. 


(20 U.S.C, 241c-2; 1232c(b).) 


§ 116d.32 Contents of State applications. 


Each SEA shall include the follow- 
ing in its application: 

(a) A list of the areas within the 
State where eligible currently migra- 
tory children are expected to live and 
eligible formerly migratory children 
are living. This list shall include the 
estimated dates on which the current- 
ly migratory children will arrive in 
and depart from these areas; 

(b) Estimates of the number of eligi- 
ble currently and formerly migratory 
children, by category, expected to live, 
or living, in the State. The SEA shall 
support these estimates by explaining 
how it arrived at them and by describ- 
ing its efforts to identify and recruit 
all eligible currently and formerly mi- 
gratory children; 

(c) The number of eligible currently 
and formerly migratory children, by 
category, expected to be served. If the 
SEA expects to provide migrant educa- 
tion program services—other than the 
identification and recruitment of chil- 
dren and the transfer of records—to 
fewer eligible school-aged migratory 
children than the numbers estimated 
in the preceding paragraph, it shall 
explain why; 
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(d) A summary of the information— 
including information from other 
SEA’s and from the migrant student 
record transfer system—that the SEA 
has regarding the special educational 
needs of the migratory children ex- 
pected to live or living in the State 
during the period covered by the ap- 
plication. This summary must demon- 
strate that the SEA has obtained an 
accurate assessment of the cultural 
and linguistic backgrounds of these 
children and must include a descrip- 
tion of the measures that the SEA will 
take to assure that a migratory child is 
not prevented from benefiting fully 
from the services provided by the title 
I migrant education program because 
he or she does not speak English or 
has limited English language skills; 

(e) A detailed statement of the ob- 
jectives, including performance crite- 
ria, of the state program, and how 
these objectives will be achieved. This 
statement must include: 

(1) A description of each service to 
be provided and the estimated number 
of children by age and anticipated 
grade placement—including eligible 
children that are or will be enrolled in 
private schools—expected to receive 
each service; 

(2) A description of any inservice 
training required, including the types 
of training, the types and number of 
staff members who will participate, 
and the frequency of their participa- 
tion; and 

(3) An estimate of the types and 
number of staff to be employed, as 
well as the facilities and materials to 
be used. 

(f) A statement of how the effective- 
ness of the State program will be eval- 
uated as required by § 116.43; 

(g) A description of how the SEA 
will comply with § 116d.37(b); 

(h) An explanation of the steps the 
SEA will take to assure the most con- 
tinuity practicable in the education of 
the migratory children to be served, 
such as the exchange of course credits, 
both within and among States, and 
the intrastate and interstate sharing 
of program planning, evaluation, cur- 
riculum, and staff training materials. 
This explanation must. also include a 
description of the information that 
the SEA will pass on to other SEA’s 
regarding the migratory children, 
other than through the migrant stu- 
dent record transfer system; 

(i) A description of the functions 
and staff salaries that the SEA pro- 
poses to charge to administrative 
funds under § 116d.10(a); 

(j) A description of how the SEA 
proposes to comply with the require- 
ments of § 116.45 of this chapter con- 
cerning the dissemination of public in- 
formation; and 

(k) An assurance that the SEA will 
transfer the educational records of the 
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migratory children participating in 
the State program in accordance with 
the Family Educational Rights and 
Privacy Act of 1974 and part 99 of this 
chapter (Privacy Rights of Parents 
and Students). 


(20 U.S.C. 241c-2; 1232c(b); 1232g(b).) 


§116d.33 Programs of instruction for pre- 
school migratory children. 


Instructional services designed to 
meet the special educational needs of 
preschool migratory children—as dis- 
tinguished from day care or other sup- 
porting services under § 116d.38—are: 

(a) Limited to children who are 
under tke age at which public elemen- 
tary education is provided under State 
law; 

(b) Comprised primarily of activities 
designed to increase the children’s 
readiness for instruction in the basic 
academic skills, and not primarily de- 
signed for custodial purposes; and 

(c) Conducted by or under the direct 
supervision of a person who is quali- 
fied under State law to conduct the ac- 
tivities referred to in subsection (b). 


(20 U.S.C. 241c-2.) 


§116d.34 State budgets. 


The SEA shall include in its applica- 
tion a detailed budget in the form pre- 
scribed by the Commissioner showing: 

(a) The estimated total cost of meet- 
ing the SEA’s objectives, including the 
estimated cost of each service, as de- 
scribed in § 116d.32¢e). 

(b) An estimate of the unobligated 
funds available from the preceding 
fiscal year’s appropriation; and 

(c) The amount of funds requested 
from the current fiscal year’s appro- 
priation. 


(20 U.S.C. 1232c(b).) 


§ 1164.35 Services to formerly migratory 
children. 


A formerly migratory child may par- 
ticipate in a project that includes cur- 
rently migratory children or may par- 
ticipate in a project developed solely 
for formerly migratory children, pro- 
vided that the participation of former- 
ly migratory children in the State pro- 
gram will not prevent the participa- 
tion of currently migratory children or 
dilute the effectiveness of the State 
program for currently migratory chil- 
dren. 


(20 U.S.C. 241c-2.) 


§ 1164.36 Comparable access to State and 
locally funded educational facilities 
and services. 


(a) Assurances by the SEA. Each SEA 
that applies for a grant shall include 
in its application an assurance that it 
will not conduct the State program 
through an LEA that does not provide 
migratory children with access to 
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State and locally funded educational 
facilities and services comparable to 
those ordinarily provided to nonmigra- 
tory children living in the attendance 
area in which migratory children are 
being served. If, however, the project 
is conducted during a time of the year 
when the LEA is not providing State 
or locally funded educational facilities 
and services to nonmigratory children, 
the LEA is not required to provide 
them for the migratory children. 

(b) Relation to other requirements. 
The provisions of paragraph (a) of this 
section do not modify the require- 
ments of § 116.40 of this chapter, relat- 
ing to supplanting State and local 
funds and services that the applicant 
is required by law to provide to all 
children or specifically to migratory 
children, or §116a.26 (g) and (h) of 
this chapter, relating to the mainte- 
nance of comparability in school at- 
tendance areas where projects funded 
under part 116a of this chapter, and 
which serve migratory children, are 
being conducted. 

(c) Definition of comparable access. 
The requirements of paragraph (a) of 
this section are satisfied only if migra- 
tory children have access to all State 
and locally funded instructional, 
health, nutrition, transportation, and 
other services on the same basis as 
provided by the LEA to nonmigratory 
children residing in the attendance 
area where migratory children are 
being served. 


(20 U.S.C. 241¢c-2; 241e(a).) 


§116d.37 Parental involvement. 


Each SEA shall take the necessary 
steps to assure effective parental in- 
volvement throughout the State pro- 
gram. As a minimum, each SEA shall 
demonstrate in its application that: 

(a) It will require each operating 
agency to solicit actively parental in- 
volvement in the planning, operation, 
and evaluation of its projects, and to 
establish a parent advisory council 
whose views will be considered con- 
cerning the operation and evaluation 
of the present project, and the plan- 
ning of future projects. This advisory 
council must be composed of people 
who know the needs of migratory chil- 
dren. A majority of the advisory coun- 
cil members must be parents of chil- 
dren who were, are being, or will be 
served by that project. 


Note.—An operating agency that provides 
services on a statewide basis need not create 
a separate advisory council, but must con- 
sult the State parent advisory council re- 
quired by subsection (b). ’ 


(bd) It has actively solicited parental 
involvement in the planning, oper- 
ation, and evaluation of its State pro- 
gram, and has established a State 
parent advisory council whose views 
will be considered concerning the op- 


eration and evaluation of the present 
State program, and the planning of 
future State programs. This State 
parent advisory council must be com- 
posed of people who know the needs 
of migratory children. A majority of 
the advisory council members must be 
parents of children who were, are 
being, or will be served by the State 
program. 


(20 U.S.C. 241c-2; 241e(a); 1231d.) 


§116d.38 Supporting services. 


(a) General. An SEA or an operating 
agency may provide health, welfare, or 
other supporting services with title I 
migrant education funds, but only if 
these services are necessary to enable 
eligible migratory children to partici- 
pate effectively in instructional serv- 
ices. 

(b) Day care services. Day care serv- 
ices for eligible migratory children 
may be provided only as a supporting 
service to eligible preschool and 
school-aged migratory children and ° 
only with the specific approval of the 
Commissioner. Each SEA desiring to 
use program funds for day care serv- 
ices shall include a request in its appli- 
cation, or in an amendment to that ap- 
plication, and shall provide adequate 
information to allow the Commission- 
er to determine that the proposed day 
care services are: 

(1) Not available from any other 
source; - 

(2) Necessary to enable eligible mi- 
gratory children to receive instruc- 
tional services supported by title I; 
and 

(3) Not extravagant in relation to 
the cost, the number of children who 
would receive day care, and the effect 
that the availability of the day care 
services would have on the participa- 
tion of eligible migratory children in 
instructional services supported by 
title I funds. 


(20 U.S.C. 241c-2.) 


§ 1164.39 Criteria for the approval of 
State applications. 


The Commissioner approves a State 
application only if it contains the in- 
formation and assurances required by 
§ 116d.3 and complies with all applica- 
ble requirements of parts 100, 100a, 
100b, 100c, and 116 of this chapter. 
The Commissioner also determines 
that: 

(a) Payments will be used to carry 
out the State program and to fund 
projects—including the acquisition of 
equipment and, where necessary, the 
construction of school facilities—that 
are designed to meet the special educa- 
tional needs of eligible migratory chil- 
dren. These programs and projects 
must also be coordinated with similar 
programs and projects in other States, 
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including the transfer of the school 
records of these migratory children; 

(b) Projects to be funded are of suf- 
ficient size, scope, and quality to hold 
reasonable promise of making substan- 
tial progress toward meeting the spe- 
cial educational needs of the migra- 
tory children to be served, particularly 
any need for improvement in the basic 
academic subjects; 

(c) Projects designed to meet the 
special educational needs of preschool 
migratory children will be provided 
only if, considering the amount of 
funds available, these projects will not 
detract from the operation of projects 
for school-aged migratory children; 

(d) The State program is planned 
and will be operated in coordination 
with programs administered under sec- 
tion 303 of the Comprehensive Em- 
ployment and Training Act of 1973; 

(e) In planning the State program, 
the SEA has consulted with other 
SEA’s that conduct title I programs 
for migratory children and with other 
agencies that provide services for mi- 
gratory children and that are knowl- 
edgeable of their needs; 

(f) The SEA’s plan for assuring con- 
tinuity in the education of migratory 
children includes appropriate proce- 
dures for coordinating its State pro- 
gram with programs in other States 
and for utilizing fully the migrant stu- 
dent record transfer system, including 
the transfer of the most current aca- 
demic and health information availa- 
ble for the children served; and 

(g) The SEA has made every reason- 
able effort to identify and recruit all 
eligible currently and formerly migra- 
tory children. 


(20 U.S.C. 241c-2.) 


§116d.40 Cooperative programs. 


Two or more SEA’s may submit an 
application for a joint program or 
project to serve migratory children 
living in more than one State. With 
the Commissioner’s approval, one 
agency may administer such a cooper- 
ative program under an appropriate 
interagency agreement. 


(20 U.S.C. 241c-2; 1232c(b).) 


§116d.41 Disapproval of State applica- 
tions. 


The Commissioner does not finally 
disapprove the application of an SEA 
until after reasonable notice and an 
opportunity for a hearing has been 
provided to that agency. 


(20 U.S.C. 241c-2.) 
APPENDIX 
SUMMARY OF COMMENTS AND RESPONSES 


The following is a summary of the 
comments received on the interim 
final regulations. Each comment is fol- 
lowed by a response that indicates any 
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changes made or why no change was 
considered necessary. Specific com- 
ments are arranged in the order of the 
regulatory sections to which they per- 
tain. 


§116d.2 Definitions. 


Comment. One commenter recom- 
mended that the definition of ‘agri- 
cultural activity’”’ be made more specif- 
ic with respect to the occupations in- 
cluded. Fifteen commenters recom- 
mended that this definition be ex- 
tended to include a number of other 
migratory activities that are agricul- 
turally related, but that fail to qualify 
under the present definition because 
of no direct involvement in the pro- 
duction or processing of a food crop 
for “human consumption.” 

Response. A change has been made. 
The definition has been expanded and 
clarified. It now provides for the eligi- 
bility of workers involved in the culti- 
vation or harvesting of trees. Also, the 
term “human consumption,” used in 
connection with the “production or 
processing of dairy products, poultry, 
or livestock,” was not intended to be 
limited to human dietary consump- 
tion. For clarity, the term has been de- 
leted. 

It is not possibie for the Commis- 
sioner to publish as part of these regu- 
lations an exhaustive list of all quali- 
fying occupations. 

Comment. Two commenters recom- 
mended that agricultural work for per- 
sonal subsistence (self-employment) be 
included under the definition of “agri- 
cultural activity.” 

Response. A change has been made. 
The definition now includes the pro- 
duction or processing of crops, dairy 
products, poultry, or livestock ‘‘as a 
principal means of personal subsist- 
ence.” 

Comment. Six commenters recom- 
mended that the children of all fami- 
lies involved in occupationally-induced 
migration, whether or not the occupa- 
tions involve agriculture or fishing, be 
eligible for program services. 

Response. No change has been made. 
The requirement for involvement in 
agriculture or fishing is statutory. 

Comment. Seven commenters recom- 
mended that the Commissioner formu- 
late a standard Federal definition of 
“migratory child.” 

Response. No change has been made. 
The definitions of “currently migra- 
tory child” and “formerly migratory 
child” in these regulations are derived 
from statutory requirements’ that 
differ from the statutory requirements 
of other programs. 

Comment. Twenty commenters rec- 
ommended that the definitions of 
“currently migratory child,” ‘“‘migra- 
tory agricultural worker,” and “migra- 
tory fisher’ be revised to provide that 
moving from one school attendance 
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area to another qualifies a child or 
worker as migratory. It was pointed 
out that children and workers may 
move from place to place within very 
large school districts. 

Response. No change has been made. 
This recommendation has not been 
adopted for the same reason cited in 
the preamble to the interim final regu- 
lations (42 FR 36078). Pertinent legis- 
lative history indicates that Congress 
generally intended the program to 
serve children who migrate from 
school district to school district (Con- 
ference Report No. 93-1026, 93d Cong., 
2d Sess. 142-143). However, the defini- 
tions do continue to cover children 
and workers who migrate from one 
school administrative area to another 
in States that are comprised of a 
single school district. 

Comment. Seventeen commenters 
recommended that the definition of 
“currently migratory child’ include 
migratory children of nonmigratory 
parents; six commenters recommended 
including nonmigratory children of 
nonmigratory seasonal farmworker 
parents. 

Response. A change has been made. 
The definition of ‘“‘currently migratory 
child” now includes ‘a child who has 
been eligible to be served (under the 
primary definition of “currently mi- 
gratory child”), and who, without the 
parent or guardian, has continued to 
migrate annually * * *.” In other 
words, once a child has qualified as a 
“currently migratory child’ because 
both the child and the parent or 
guardian have migrated, that child 
may continue to be counted and 
served as a “currently migratory 
child” after the parent or guardian 
ceases to migrate, provided that the 
child continues to migrate annually. 
However, once the child ceases to mi- 
grate, that child may be counted and 
served only as a “formerly migratory 
child.” 

Furthermore, in order to be counted 
and served as either a ‘currently mi- 
gratory child” or a “formerly migra- 
tory child,’ the child must have quali- 
fied at some previous point on the 
basis of being a migratory child of a 
migratory agricultural worker or a mi- 
gratory fisher. The Commissioner has 
no authority to serve children. who 
have never migrated or who have 
never had a parent or guardian who 
migrated. 

Comment. Four commenters recom- 
mended that the period of program 
eligibility of a “currently migratory 
child” be extended from 12 months to 
24 months. 

Response. No change has been made, 
The Commissioner believes that mi- 
gration within a 12-month period is a 
reasonable basis on which to qualify 
children as currently migratory be- 
cause these children are suffering the 
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ill effects of current disruptions in 
their education. Furthermore, chil- 
dren may be counted and served as 
formerly migratory for up to 5 years 
after the first 12-month period. 

Comment. Three commenters re- 
quested clarification with respect to 
the actual calendar time of program 
eligibility of formerly migratory chil- 
dren. 

Response. A change has been made. 
The definition of “formerly migratory 
child” clarifies that there is actually a 
total of 6 years of program eligibility— 
a1 year status as a “currently migra- 
tory child” and up to 5 additional 
years as a “formerly migratory child.” 
As an example, a child whose last 
qualifying move took place on January 
1, 1978, would qualify as a “currently 
migratory child” through and includ- 
ing December 31, 1978. On January 1, 
1979, the child would change status to 
a “formerly migratory child” (pro- 
vided that the concurrence of the 
parent is secured) and would be eligi- 
ble for program services up to and in- 
cluding December 31, 1983. 

Furthermore, if the formerly migra- 
tory child in this example is enrolled 
in a project that commences prior to 
January 1, 1984, that child may con- 
tinue to participate in those specific 
project services until they are com- 
pleted. At the termination of that spe- 
cific project, however, that child may 
not be reenrolled unless another-quali- 
fying move occurs to reestablish the 
child as currently migratory. 

With respect to the priority of serv- 
ices to formerly migratory children, 
§ 116d.35 of these regulations provides 
that ‘‘a formerly migratory child may 
participate in a project * * * provided 
that the participation of formerly mi- 
gratory children in the State program 
will not prevent the participation of 
currently migratory children or dilute 
the effectiveness of the State program 
for currently migratory children.” 

Comment. Five commenters recom- 
mended that the period of eligibility 
for a “formerly migratory child” be 
changed. The recommended time 
changes were 3, 7, and 8 years. Two 
commenters recommended maintain- 
ing the period of eligibility for a “for- 
meriy migratory child” at 5 years. 

Response. No change has been made. 
The eligibility of a child as a “former- 
ly migratory child” for up to 5 years is 
statutory. : 

Comment. One commenter recom- 
mended that the Commissioner formu- 
late a standard Federal definition of 
“guardian.” 

Response. No change has been made. 
The Commissioner has no authority to 
establish a standard Federal definition 
of “guardian” for use by other agen- 
cies. However, the definition that ap- 
plies for this program is quite broad 
and rarely, if ever, will result in pre- 
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cluding a person who is considered to 
be a “guardian” under another pro- 
gram. 

Comment. Seven commenters recom- 
mended that the term ‘‘guardian,” as 
used in the definition of ‘currently 
migratory child,” be interpreted to in- 
clude “crew leaders” who assume re- 
sponsibility for transporting children 
to agricultural work sites or processing 
plants, arranging for their employ- 
ment at those sites, and supervising 
them while they are there. 

Response. No change has been made. 
The recommendation has not been 
adopted for the same reason cited in 
the preamble to the interim final regu- 
lations (42 FR 36077). “Crew leaders” 
who have custody of children for the 
primary purpose of supervising their 
employment are not considered to be 
persons standing in the place of a 
parent. Furthermore, to include per- 
sons other than those already includ- 
ed in the definition of “guardian” 
could result in counting and serving 
children not considered to be within 
the category of children that Congress 
intended to cover. For example, chil- 
dren of nonfarm families who join 
“crew leaders” only for summer agri- 
cultural employment could be count- 


_ ed. 


However, the fact that a child is ac- 
companied by a “crew leader” and not 
by a parent or guardian will not dis- 
qualify him or her if it is shown that 
the child’s parent or guardian, as de- 
fined, is a migratory agricultural 
worker or migratory fisher, or that the 
child has been eligible to be served 
(under the primary definition of ‘‘cur- 
rently migratory child”) and has con- 
tinued to migrate annually without 
the parent or guardian. 

Comment. Three commenters recom- 
mended that a guardian should not be 
required to present a legal document 
certifying his or her guardianship 
status. 

Response. No change has been made. 
The regulations do not require the 
presentation of a legal guardianship 
document. 

Comment. Three commenters recom- 
mended that an individual who serves 
in a temporary parental capacity 
should be considered a guardian. 

Response. No change has been made. 
The definition of “guardian” already 
includes a “person standing in the 
place of a parent to the child.” 

Comment. Three commenters recom- 
mended that “day haul’ agricultural 
workers be included under the defini- 
tion of “migratory agricultural 
worker.” 

Response. No change has been made. 
“Day haul” agricultural workers main- 
tain a residence to which they return 
daily. Because they do not actually 
“move” across school district lines in 
the sense of establishing a new resi- 


dence, they are not considered migra- 
tory. 

Comment. One commenter requested 
a clarification of the term “personal 
subsistence,” as used in the definition 
of “fishing activity.” 

Response. No change has been made. 
However, for clarification, ‘‘personal 
subsistence” means that the fish or 
shellfish are caught for direct con- 
sumption by the fisher or his or her 
family, rather than caught for wages 
or other income. A similar definition 
applies to ‘‘personal subsistence,” as 
used in the revised definition of ‘‘agri- 
cultural activity. 

Comment. Two commenters recom- 
mended that the definitions of ‘“‘migra- 
tory fisher’ and “currently migratory 
child” include those fishers and chil- 
dren who move from a school district 
to international waters and return .to 
the same school district. 

Response. No change has been made 
for the same reason cited in the pre- 
amble to the interim final regulations 
(42 FR 36078). The Commissioner in- 
terprets the law as not covering these 
fishers and their children. The legisla- 
tive history of Pub. L. 93-380 indicates 
that only those fishers and their chil- 
dren who migrate from one school dis- 
trict to another school district are con- 
sidered migratory (Conference Report 
No. 93-1026, 93d Cong., 2d Sess. 142- 
143). 

Comment. Two commenters recom- 
mended a clarification of the defini- 
tion of “project area.” 

Response. A change has been made. 
The definition of “formerly migratory 
child” now includes language to clarify 
“area served by a title I migrant edu- 
cation project.” That language ex- 
plains that the “‘area served by a title 
I migrant education project” is any 
area within the boundaries of an LEA, 
or a combination of LEA’s, where 
there are migratory chiidren who are 
receiving title I migrant education pro- 
gram services or who will receive these 
services within the current program 
period. 


§116d.3 State applications. 


Comment. Two commenters recom- 
mended that the standard application 
form be revised. One of these com- 
menters recommended reducing the 
form’s requirements for information. 
The other commenter recommended 
an application form that would re- 
quire more information. 

Response. No change has been made. 
The standard application form is pre- 
scribed by Attachment M of OMB Cir- 
cular No. A-102 of September 12, 197 
(Uniform Administrative Require- 
ments for Grants-In-Aid to State and 
Local Governments). 

Comment. One commenter recom- 
mended that annual State applications 
not be required. 
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Response. No change has been made. 
The requirement for an annual State 
application is statutory. 

Comment. One commenter recom- 
mended that the budget format of the 
standard application form be revised 
to parallel the budget format used by 
State and local educational agencies. 

Response. No change has been made. 
The budget format is standard, as pre- 
scribed by Attachment M of OMB Cir- 
cular No. A-102. However, the Com- 
missioner is authorized by that circu- 
lar to eliminate any requirements for 
budget entries that are not needed for 
program management. SEA’s have 
been notified of these deletions. 

Comment. Two commenters recom- 
mended that applicants be strictly re- 
quired to submit all information with 
the initial application, including an 
identification of all operating agen- 
cies. 

Response. No change has beeri made. 
Although an SEA is required to 
submit all the required information 
that is available at the time of submis- 
sion of the application, it is permitted 
to amend its application ‘‘as soon as 
any information becomes available 
that is required by these regulations, 
but was not previously submit- 
ted * * *.” (§116d.8(b).) Because of 
the unpredictable movement patterns 
of migrants, it would be unreasonable 
to enforce a stricter requirement re- 
garding the inclusion of information 
in the State application. 

Comment. Two commenters recom- 
mended a specific reference to the re- 
quirement for applicant agencies to 
comply with title VI of the Civil 
Rights Act of 1964. 

Response. No change has been made. 
The regulations indicate that title I 
migrant education programs are also 
subject to the provisions of the Office 
of Education General Provisions Regu- 
lations. Section 100b.262 of those regu- 
lations requires compliance with the 
provisions of title VI of the Civil 
Rights Act of 1964 and 45 CFR Part 80 
(Nondiscrimination Under Programs 
Receiving Federal Assistance Through 
the Department of Health, Education, 
and Welfare Effectuation of title VI of 
the Civil Rights Act of 1964). It is not 
the intent of the title I migrant educa- 
tion program regulations to repeat 
general requirements that are found 
in the General Provisions Regulations. 
Furthermore, the standard application 
form prescribed by Attachment M of 
OMB Circular No. A-102 requires an 
assurance that the applicant will 
comply with title VI. 

Comment. Six commenters recom- 
mended a specific reference to the re- 
quirement for providing migratory 
children with access to State and local 
facilities and services. 

Response. No change has been made. 
Section 116d.36(a) of the final regula- 
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tions already requires each SEA to 
provide an assurance that it will not 
conduct the State program through an 
LEA “that does not provide migratory 
children with access to State and local- 
ly funded educational facilities and 
services comparable to those ordinari- 
ly provided to nonmigratory children 


*-_*s #7 
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§116d.6 Participation of operating 
agencies. 


Comment. Three commenters recom- 
mended that SEA’s not be required to 
submit the approved applications of 
operating agencies. 

Response. A change has been made. 
The requirement in § 116d.6(b) of the 
interim final regulations that SEA’s 
routinely forward copies of the appli- 
cations of operating agencies has been 
deleted. Section 116d.6(b) now re- 
quires SEA’s to forward only those ap- 
plications that are requested by the 
Commissioner. 

Comment. Three commenters recom- 
mended that SEA’s be required to con- 
sult with teachers and migratory chil- 
dren with respect to the planning of 
programs and projects. 

Response. No change has been made. 
Section 116d.37 requires each SEA to 
consult with parents and to consider 
their views in connection with plan- 
ning the State program. this section 
also requires each SEA to establish a 
State parent advisory council which 
“shall be composed of people who 
know the needs of migratory chii- 
dren.” These councils may include 
teachers and migratory children. Sec- 
tion 116d.32(g) requires each SEA to 
explain in its application how it will 
comply with § 116d.37(b). 

Furthermore, §116d.37(a) also re- 
quires each operating agency to estab- 
lish and consult a similar council. 
That council may also include teach- 
ers and migratory children. 

Comment. One commenter recom- 
mended that applicants be required to 
assure the “size, scope, and quality” of 
projects. 

Response. No change has been made. 
Section 116d.39(b) of these regulations 
provides that a State application will 
be approved only if the Commissioner 
determines that “projects to be funded 
are of sufficient size, scope, and qual- 
ity to hold reasonable promise of 
making substantial progress toward 
meeting the special educational needs 
of the migratory children to be served 
*= * #7 

Comment. One commenter recom- 
mended that the information required 
in the application of an SEA and an 
operating agency be similar. 

Response. A change has been made. 
Section 116d.6(a) regarding the con- 
tents of operating agency applications 
and §116d.32 regarding the contents 
of State applications now share a 
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number of common requirements. 
There are some differences, however, 
because of the different: roles played 
by SEA’s and operating agencies in the 
title I migrant education program. 

Comment. One commenter recom- 
mended permitting an operating 
agency to carry over funds from one 
year to another rather than requiring 
the return to the SEA of all unobligat- 
ed funds. 

Response. No change has been made. 
Section 412 of the General Edtication 
Provisions Act (20 U.S.C. 1226) permits 
an SEA to carry funds over for 1 year 
after the fiscal year for which they 
were appropriated. However, Section 
434(b) of the General Education Provi- 
sions Act (20 U.S.C. 1232c(b)) and 45 
CFR 100b.i18(b)—as well as 
§ 116d.3(a)(4) of these regulations—re- 
quire an SEA to, in effect, reapply 
with respect to the use of carryover 
funds. 

The title I migrant education pro- 
gram is a State-operated program. 
Each year the SEA conducts a 
statewide needs assessment and de- 
signs a State program to meet those 
needs. However, because the children 
to be served are migratory, the needs 
of particular areas in the State may 
vary greatly from year to year. LEA’s 
are not entitled to receive title I mi- 
grant education funds. Rather, an 
LEA is selected to participate in the 
State program solely because the SEA 
has determined that, through the par- 
ticipation of the LEA, the current 
needs of the State’s migratory chil- 
dren may be most effectively met. 


§116d.8 Amendments to applications. 


Comment. One commenter recom- 
mended that amendments to applica- 
tions not be permitted because they 
weaken the application procedure. 

Response. No change has been made. 
It would be unreasonable, because of 
the mobility of the eligible migratory 
children, to expect a State never to 
have need to revise its program plan. 
The provisions for amending applica- 
tions in §116d.8 of the final regula- 
tions do not weaken the application 
procedure. In fact, all amendments un- 
dergo the same review process as ini- 
tial applications. 


§116d.9 Title and control of property. 


Comment. One commenter recom- 
mended a stronger requirement with 
respect to the maintenance of an 
equipment inventory by the SEA. 

Response. No change has been made. 
Property management is regulated by 
the Office of Education General Provi- 
sions Regulations and 45 CFR 116.42. 
Under 45 CFR 100b.215(d), an SEA 
that receives title I migrant education 
funds is required to maintain accurate 
property records and to conduct physi- 
cal inventories of all nonexpendable 
personal property at least every 2 
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years. “Nonexpendable personal prop- 
erty” is defined in 45 CFR 100.1 as 
“tangible personal property, including 
equipment, having a useful life of 
more than 1 year and an acquisition 
cost of $300 or more per unit.” 

Comment. Four commenters recom- 
mended permitting the use of pro- 
gram-purchased equipment by nonmi- 
gratory children. 

Response. No change has been made. 
Title I migrant education program 
funds may be used to purchase equip- 
ment essential to the effective imple- 
mentation of this program only. Al- 
though nonmigratory children may 
happen to be present when services in- 
volving the use of migrant education 
program equipment are being provided 
to migratory children, any benefits 
that the nonproject children derive 
from these services must be incidental. 
Program-purchased equipment may 
not be used directly with non-migra- 
tory children, however. If program- 
purchased equipment is used for non- 
title I purposes, that equipment was 
either not needed for the title I proj- 
ect, or it should have been purchased 
with State or local funds. 


§116d.10 Sources of funds for State 
administration (formerly, Alloca- 
tion of funds to administrative 
and program functions). 


Comment. Two commenters recom- 
mended an increase in the amount of 
funds provided under section 143(b) of 
title I of the Act for State administra- 
tion. 

Response. No change has been made. 
The amount of funds provided for 
State administration is statutory. 
However, the statute does not specify 
what portion of the funds authorized 
under section 143(b) is to be used for 
each of the various title I programs. 
Because the SEA both administers and 
carries out its program for migratory 
children, it may also perform a 
number of administrative-type activi- 
ties, such as those Hsted in 
§116d.10(b), that are performed by 
local educational agencies (LEA’s) 
under part 116a or by State agencies 
under part 116b and 116c. These activ- 
ities may be charged to program funds 
even though they are “administrative” 
in nature. , 

Comment. Six commenters request- 
ed a clarification of the division of 
“administrative” and “program” func- 
tions. 

Response. A change has been made. 
Section 116d.10 has been revised to 
provide clearer guidance on _ this 
matter. However, the regulations 
retain the basic criteria for determin- 
ing which activities are to be charged 
to section 143(b) funds and which are 
to be charged to migrant education 
program funds. 
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Section 116d.10 no longer refers to 
the two types of activities as “adminis- 
trative” functions and “program” 
functions. All of the functions are in 
some sense ‘“‘administrative.’”’ However, 
some functions are to be charged to 
State title I administrative funds; 
others are to be charged to migrant 
education program funds. A full dis- 
cussion of this issue may be found in 
the preamble to the interim final regu- 
lations (42 FR 36077-8, July 13, 1977). 

Comment. One commenter recom- 
mended including parents under 
§ 116d.10(b) with respect to the use of 
program funds for inservice training. 

Response. A change has been made. 
Inservice training is no longer listed as 
an “administrative” function to be 
charged to program funds. Instead, in- 
service training is regulated by § 116.36 
of the general title I regulations. Par- 
ents who serve on an advisory council 
or who volunteer to provide a service 
to the project are eligible for inservice 
training paid for with migrant educa- 
tion program funds. 

Comment. Two commenters recom- 
mended setting minimum and maxi- 
mum amounts of funds to be used to 
support each administrative-type func- 
tion. 

Response. No change has been made. 
An SEA must adequately perform, ac- 
cording to its needs, each necessary 
administrative function. Furthermore, 
an SEA must use these funds reason- 
ably, in accordance with part 100b, 
subpart G (‘Cost Principles’), of the 
Office of Education General Provi- 
sions Regulations. 


§116d.12 Child eligibility (formerly 
Child eligibility and evidence of 
child eligibility). 


Comment. Twenty-one commenters 
contested the authority of the Office 
of Education to require a migratory 
child or his or her parent or guardian 
to provide sufficient documentation to 
establish the child’s eligibility as mi- 
gratory. 

Response. A change has been made. 
Section 116d.12 has been revised to 
clarify that a migratory child or his or 
her parent or guardian is not required 
to provide documentary proof of the 
child’s eligibility. It is the responsibili- 
ty of the SEA or the operating agency 
to determine that a child is either a 
currently or formerly migratory child, 
as defined under § 116d.2, and to make 
a written record upon which the 
child’s eligibility is determined. In de- 
termining eligibility, an SEA or an op- 
erating agency may rely on credible in- 
formation previded by the child or his 
or her parent or guardian. 

Comment. Six commenters recom- 
mended that the regulations clearly 
state that proof of American citizen- 
ship or legal alien status is not re- 


quired of a migratory child or his or 
her parent or guardian. 

Response. A change has been made. 
Section 116d.12 now states that an 
SEA or an operating agency is not re- 
quired to obtain documentary proof of 
the child’s civil status from either the 
child or his or her parent or guardian. 


§116d.21 Total amount available for 
grants. 


Comment. Two commenters request- 
ed a clarification of the formula that 
is used to determine the total amount 
of the title I migrant education grant 
for which an SEA may apply. 

Response. No change has been made. 
Section 116d.21 provides a general ex- 
planation of how the total grant 
amount available to an SEA is deter- 
mined. However, for clarification, a 
more detailed explanation of how 
State grant amounts are determined is 
provided here. 

(1) A State accumulates one resi- 
dency day for each day (during the 
calendar year period) that a migratory 
child resides in that State. Residency 
days for each migratory child are de- 
termined on the basis of that child’s 
enrollment data in the migrant stu- 
dent record transfer system. 

(2) A State’s total of accumulated re- 
sidency days is divided by 365 (each 
group of 365 accumulated residency 
days equals one full-time equivalent 
(FTE) migratory child). 

(3) A State’s total FTE of migratory 
children is then multiplied by 40 per- 
cent of the State’s per pupil expendi- 
ture rate (adjusted to not less than 40 
percent of 80 percent nor more than 
40 pereent of 120 pereent of the na- 
tional average per pupil expenditure 
rate). 

The computed amount becomes the 
total amount available to that State 
for its title I migrant education grant, 
unless that State’s computed amount 
results in an amount less than the 
State received in the prior fiscal year. 
Section 125 of title I of the Act pro- 
vides that no State agency program 
shall receive in any fiseal year less 
than 100 percent of the amount that it 
received in the prior fiscal year. 

Furthermore, the Commissioner is 
authorized by section 122(a)(2) of title 
I of the Act to use all or part of the 
amount available to an SEA to make 
special arrangements with other agen- 
cies for services to migratory children. 
Since fiscal year 1969, the Commis- 
sioner has withheld a proportionate 
amount of each State’s entitlement to 
fund the migrant student record trans- 
fer system. The remaining amount is 
then made available to each SEA. 

Comment. Fifty commenters recom- 
mended that the funding formula be 
expanded with respect to the age 
range of migratory children who are 
eligible to be counted. 
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Response. No change has been made. 
The funding formula (including the 
counting of only those migratory chil- 
dren aged 5-17) is statutory. 

Comment. Four commenters recom- 
mended. maintaining the full-funding 
for the migrant education program 
“off-the-top’”’ of the total title I appro- 
priation. 

Response. No change has been made. 
Under Section 144 of the title I stat- 
ute, all title I State agency programs 
(including the migrant education pro- 
gram) are fully-funded ‘off-the-top” 
of the total title I appropriation. 

Comment. Two commenters recom- 
mended that the formula used in de- 
termining the grant amount to be 
made available to a SEA should use 
the child count from the same year as 
the grant award, and not the child 
count for the prior calendar year 
period. 

Response. No change has been made. 
Because the title I program is “ad- 
vance-funded”’—i.e., funds are appro- 
priated in.1 fiscal year for obligation 
by the Federal Government and use 
by the recipient in the following fiscal 
year—it. is impossible to calculate the 
grant amount available to a State 
under the title I migrant education 
program on the child count from the 
same year as the grant award period. 

However, the formula does use the 
child count from the most recent full 
calendar year period that is available. 
Thus, the size of a grant made availa- 
ble to a State for fiscal year 1979 is de- 
termined on the basis of the count of 
migratory children in that State 
during the period of January 1-De- 
cember 31, 1977. ~ 

Comment. One: commenter recom- 
mended the use of a “block grant’ to 
State and local educational agencies 
instead of categorical aid for programs 
such as the title I migrant education 
program. 

Response. No change has been made. 
The Act requires that title I migrant 
education funds be used for services to 
migratory children only. 

Comment. Three commenters recom- 
mended that the Commissioner devel- 
op a procedure through which a State 
would be permitted to use a certain 
portion of “prospective” grant funds 
while final negotiations were being 
carried out. with the Office of Educa- 
tion regarding the approval of its ap- 
plication. 

Response. No change has been made. 
The obligation of funds by a grantee is 
regulated by the Office of Education 
General Provisions Regulations. Sec- 
tion 100b.35(d) states that funds shall 
not be obligated prior to the effective 
date of the approved State applica- 
tion, Section 116d.6(d) of the final reg- 
ulations clarifies that an operating 
agency may not obligate funds before 
the effective date of the SEA’s ap- 
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proved application or the date on 
which the operating agency’s applica- 
tion is submitted to the SEA in sub- 
stantially approvable form, whichever 
occurs later. 


§116d.24 Special arrangements with 
the State educational agency and 
§116d.25 Special arrangements 
with the Commissioner (formerly, 
Special arrangements by the Com- 
missioner to conduct migrant pro- 
grams). 


Comment. A number of commenters 
made recommendations concerning 
special arrangements for services on 
the part of the Office of Education 
and participating SEAs. Eight com- 
menters recommended that individ- 
uals and public and nonprofit private 
agencies be provided with a specific 
mechanism to petition the Office of 
Education for a special arrangement 
for services. Similarly, two com- 
menters recommended that the regu- 
lations provide a specific procedure by 
which individuals and public and non- 
profit private agencies may petition an 
SEA for a special arrangement for 
services. 

In addition, five commenters specifi- 
cally suggested that the regulations 
provide a procedure by which migra- 
tory parents could petition an SEA or 
the Office of: Education for a special 
arrangement. 

Response. A change has been made. 
Section 116d.24 has been rewritten to 
elarify that an SEA may make special 
arrangements with public or nonprofit 
private agencies to carry out a project. 
Section 116d.25 describes the Commis- 
sioner’s authority to make special ar- 
rangements to carry out the purposes 
of section 122 of the Act. The condi- 
tions under which an SEA may make a 
special arrangement are _ essentially 
identical to those under which the 
Commissioner may make a special ar- 
rangement, and they follow the lan- 
guage of section 122(a)(2) of the Act. 

Also, Section 116d.26 (Complaint 
procedures) has been rewritten. It 
makes clear that a participating SEA 
must establish a procedure by which it 
will resolve the complaints (alleging 
statutory or regulatory violations of 
the title I migrant education program) 
of parents and other individuals and 
organizations within an appropriate 
period of time, not normally to exceed 
60 days. Moreover, §116d.26(b) pro- 
vides that the Commissioner may 
review an SEA’s resolution of a com- 
plaint and take appropriate steps, in- 
cluding “implement[ing] a special ar- 
rangement under § 116d.25.” 

The Commissioner does not believe 
that the creation of distinct and possi- 
bly restrictive petition procedures are 
warranted. The existing complaint 
procedure is flexible enough to serve 
as an effective means by which a re- 
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quest for a special arrangement may 
be made. 

Comment. Ten commenters request- 
ed that the regulations be more specif- 
ic in terms of the conditions under 
which an SEA or the Commissioner 
may employ a special arrangement, 

Response. No change has been made. 
The three conditions stated in 
§ 116d.25, as those under which the 
Commissioner may make a special ar- 
rangement, follow’ the statutory lan- 
guage of section 122(a)(2) of the Act. 
Corresponding conditions in § 116d.24 
govern an. SEA’s discretion to make a 
special arrangement. The language of 
the Act indicates that Congress in- 
tended to allow the Commissioner and 
each SEA considerable discretion in 
evaluating the need for a special ar- 
rangement. 

§116d.31 Use of program funds (for- 
merly titled Use of funds). 

Comment. Five commenters recom- 
mended that the regulations permit a 
more liberal use of program funds for 
projects that involve a capital outlay, 
such as the construction of school fa- 
cilities. 

Response. No change has been made. 
The regulations permit appropriate 
use of Title I migrant education funds 
for construction; § 116d.39(a) provides 
that these funds may be used for the 
construction of - school facilities 
“where necessary.” This restrictive 
standard is imposed by section 
122(a)(1A) of the Act. In addition, 
§ 116.32, which is applicable to all title 
I programs, contains more specific 
guidance on the use of program funds 
for construction. 

Comment. Three commenters re- 
quested that the regulations clarify 
the requirement that title I migrant 
education funds be used to supple- 
ment and not to supplant State and 
local funds. 

Response. No change has been made. 
Section 141(a)(3) of the Act and 
§ 116.40(a) require that title I funds be 
“used to supplement, and to the 
extent practical, increase the level of 
State and local funds that would, in 
the absence of such Federal funds be 
made available * * * [and] will not be 
used to supplant State and local 
funds * * *.”’ (At the present time, the 
Office of Education is preparing addi- 
tional interpretive guidance on these 
provisions.) 

Comment. Three commenters re- 
quested a clarification of the phrase 
“imprudent, wasteful, or extravagant” 
as used in § 116d.11. 

Response. No change has been made. 
These regulations (§116d.11) require 
that each SEA that “receives a title I 
migrant education grant shall issue to 
operating agencies a set of rules that 
prohibits the imprudent, wasteful, or 
extravagant expenditure of these 
funds.” 
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As noted in the preamble to the in- 
terim final regulations (42 FR 36078), 
this standard is regarded as workable. 
Given the numerous possible circum- 
stances, it is not possible to define 
more precisely what expenditures are 
reasonable and appropriate. 

Comment. Seven commenters recom- 
mended permitting the use of title I 
migrant education funds as stipends to 
encourage school attendance. 

Response. No change has been made. 
Section 122(a)(1) provides that title I 
migrant education funds must be used 
“to establish or improve * ** pro- 
grams of education for migratory chil- 
dren * * *.” Section 122(a)(1)(A) re- 
quires that these programs be “de- 
signed to meet the special educational 
needs of migratory children * * *.” 
Standing alone, of course, the pay- 
ment of money to a migratory child 
has no educational content and does 
not directly address his or her educa- 
tional needs. To be permitted, any 
payment would have to be integrally 
related to a program of educational 
services—such as a work/study proj- 
ect—designed to meet the child’s spe- 
cial educational needs. In this case, 
the payment of money may be said to 
have educative content in its own 
right. 

In addition, any payment would 
have to be “necessary to enable eligi- 
ble migratory children to participate 
effectively in instructional services,” 
and would be subject to the require- 
ment that the expenditure be “‘neces- 
sary and reasonable” within the mean- 
ing of part 1(C)(a) of appendix B 
(“Cost Principles for State and Local 
Governments’), which applies to the 
title I migrant education program 
under 45 CFR 100b.81. Under these 
standards, for example, title I funds 
could not be used to pay stipends to 
migratory children to encourage them 
to attend educational programs that 
they are required to attend under 
State law. 

Comment. Two commenters request- 
ed a more liberal use of funds for pro- 
fessional conferences, workshops, and 
in-service training. 

Response. No change has been made. 
Depending upon the needs in an indi- 
vidual State, these activities may be 
supported with title I migrant educa- 
tion funds. Section 116.36 provides 
guidance concerning the appropriate 
use of these funds for pre-service and 
in-service training. These expenditures 
are also subject to the cost principles 
stated in Appendix B to 45 CFR Part 
100, including the requirement that 
expenditures from program funds be 
“necessary and reasonable.” 

Comment. Two commenters recom- 
mended that the regulations encour- 
age stronger fiscal and fund account- 
ing controls. 


RULES AND REGULATIONS 


Response. No change has been made. 
The present requirements assure ef- 
fective fiscal control at the SEA and 
operating agency levels without impos- 
ing unnecessary burdens upon partici- 
pating agencies. For example, 
§ 116d.6(a)(5) requires an operating 
agency to describe each service it will 
provide and the estimated cost in its 
annual application to the SEA. Sec- 
tion 116d.6(c) requires an operating 
agency to maintain records of all fi- 
nancial transactions relating to a title 
I migrant education project for a 
period generally of 5 years and to pro- 
vide timely financial reports to the 
SEA. 

Section 116d.11 requires each SEA to 
issue to its operating agencies rules 
that prohibit the “imprudent, waste- 
ful, or extravagant” expenditure of 
title I funds and requires .operating 
agencies to reflect in their financial re- 
ports adjustments made to their sub- 
grants. 

Section 116d.34 provides that a State 
application must be accompanied by a 
budget “including the estimated cost 
of each service” to be provided as part 
of the State program. In addition, 
§ 116d.10(a) provides that an SEA may 
use funds made available under sec- 
tion 143(b) of the Act to maintain 
“fiscal control and fund accounting” 
with respect to the State program. 

Comment. Eight commenters sug- 
gested that a portion of each State’s 
allocation of title I migrant education 
funds be earmarked for identification 
and recruitment of eligible migratory 
children, or, alternatively, that the 
regulations require an SEA to conduct 
recruitment efforts. Ten commenters 
recommended that the regulations re- 
quire that all identified eligible migra- 
tory children in the State receive pro- 
gram services. 

Response. A change has been made. 
Section 116d.39(g) of these regulations 
provides that a State application may 
not be approved by the Commissioner 
unless it demonstrates that “the SEA 
has made every reasonable effort to 
identify and recruit all eligible cur- 
rently and formerly migratory chil- 
dren.” Section 116d.32(b) requires an 
SEA to describe its recruitment efforts 
in its State application. In addition, as 
under the interim final regulations, 
§ 116d.10(b) provides that an SEA may 
use program funds to identify and re- 
cruit eligible migratory children. 

On the other hand, it is neither real- 
istic nor appropriate to require that an 
SEA serve every identified eligible mi- 
gratory child in the State. Some chil- 
dren may not exhibit special educa- 
tional needs. Some may be served ap- 
propriately by other supplementary 
programs. And, it may not be feasible 
for the SEA to serve some children, es- 
pecially those living in very remote 
areas. 


However, § 116d.32(c) requires that if 
an SEA expects to serve fewer eligible 
school-aged migratory children than 
the number it has identified in its 
State application, it must explain why. 
Section 116d.6(a)(4) imposes a similar 
requirement on operating agencies. 

Comment. A commenter recommend- 
ed that these regulations more clearly 
indicate that in the title I migrant 
education program, the grantees are 
State, not local, educational agencies. 

Response. A change has been made. 
Section 116d.1 clearly states that 
grants are awarded to SEA’s. As 
§116d.5 indicates, an SEA may con- 
duct programs and projects directly, 
may make subgrants to one or more 
LEA’s, or may enter into special ar- 
rangements with one or more public or 
nonprofit private agencies. 

The definition of “operating agency” 
in §116d.2 further clarifies that an 
LEA participates in the program as a 
subgrantee. 


§116d.32 Contents of State applica- 
tions (formerly § 116d.31(b) Infor- 
mation in State applications, and 
§116d.39 Criteria for approval of 
Siate applications). 


Comment. Five commenters recom- 
mended that these regulations require 
an individualized educational plan for 
each participating migratory child. 

yResponse. No change has been made. 

Section 141(b) of the Act does not au- 
thorize the Commissioner to require 
an individualized written educational 
plan for each child. However, § 116.47 
provides that ‘“a State educational 
agency shall encourage where feasible 
applicant agencies * * * to provide for 
the development for each child partici- 
pating in an approved program or 
project under * * * title I, an individ- 
ualized written educational plan * * * 
agreed upon jointly by the applicant 
agency, a parent or guardian of the 
child, and when appropriate, the 
child.” 

Comment. Two commenters suggest- 
ed requiring programs to include activ- 
ities—beyond basic instructional pro- 
grams—such as nutrition education, 
guidance counseling, or home-school 
coordination. Another commenter said 
these regulations should encourage 
the provision of enrichment, and not 
just compensatory services to migrant 
children. Still another suggested em- 
phasizing specific disciplines such as 
language skills, mathematics, science, 
and music. 

Response. No change has been made. 
The title I migrant education program 
is a supplementary, compensatory edu- 
cational program intended to address 
the special educational needs of par- 
ticipating migratory children. If the 
eligible migratory children exhibit 
special needs in the basic academic 
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subjects, title I services must be fa- 
shioned to meet those needs. 

Section 116d.39(b) provides that pro- 
jects must be “of sufficient size, scope, 
and quality to hold reasonable prom- 
ise of making substantial progress 
toward meeting the special education- 
al needs of the migratory children to 
be served, particularly any need for 
improvement in the basic academic 
subjects.”” Of course, the determina- 
tion of the special educational needs 
of the migratory children who will 
participate is a responsibility of each 
SEA (see § 116d.32(d)), as is the design 
of the programs and projects to meet 
those needs. 

Comment. One commenter recom- 
mended that the concept of basic skills 
as used in § 116d.39(b) be amplified by 
the words “readiness, developmental, 
and remedial.” 

Response. No change has been made. 
As the preamble to the interim final 
regulations noted (at 42 FR 36079), 
the Office of Education lacks the au- 
thority to require all of these concepts 
to be implemented in every State pro- 
gram. 

Comment. Two commenters request- 
ed a clarification of the requirement 
that projects show “reasonable prom- 
ise” of meeting the “special education- 
al needs” of the participating migra- 
tory children. Several other com- 
menters requested examples of “‘spe- 
cial educational needs.” 

Response. No change has been made. 
Under § 116d.39(b), the Commissioner 
determines that projects to be funded 
are of “sufficient size, scope, and qual- 
ity to hold reasonable promise of 
making substantial progress toward 
meeting the special educational needs 
of the migratory children to be served 
**“* *» 

This provision implements section 
141(a)(1)(B) of the Act, and although 
it is rewritten, it does not alter the 
substance of § 116d.39(b) of the inter- 
im final regulations. 

The terms “reasonable promise” and 
“special educational needs” are statu- 
tory and are not otherwise defined in 
the Act. Still, the Commissioner be- 
lieves that these terms are sufficiently 
clear in the regulations to provide the 
needed guidance and that a more de- 
tailed definition might unnecessarily 
restrict their application. Congress evi- 
dently intended the concept of “spe- 
cial educational needs” to have a 
broad applicability. This is consistent 
with the statutory framework that 
places responsibility on the SEA for 
diagnosing the particular needs of mi- 
gratory children and for designing ef- 
fective compensatory projects. 

Comment. Six commenters recom- 
mended that these regulations encour- 
age the provision of “summer-term” 
projects. 
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Response. No change has been made. 
The title I statute and these regula- 
tions make clear that each SEA is 
charged with the responsibility to de- 
termine the special educational needs 
of the eligible migratory children and 
to design appropriate programs and 
projects to meet those needs. 

Section 122(a)(3) of the Act and 
§ 116d.35 of these regulations establish 
a service priority that places currently 
migratory children before formerly 
migratory children. In some instances 
this may necessitate the use of 
summer-term projects. 

Comment. One commenter suggested 
that each operating agency should be 
required to state its project objectives 
by “grade” as opposed to “grade 
group.” 

Response. No change has been made. 
As the preamble to the interim final 
regulations noted (42 FR 36077), un- 
certainties may exist as to the migra- 
tory children who will actually be 
present when a project is conducted. 
Reporting by grade group rather than 
by grade recognizes this uncertainty 
and is intended to provide flexibility 
to operating agencies. 

Comment. A number of commenters 
recommended that bilingual and mul- 
ticultural instructional services be re- 
quired by the regulations when the 
linguistic circumstances of the chil- 
dren to be served warrant these serv- 
ices. 

More specifically, 14 commenters 
said that bilingual or multicultural in- 
struction should be required; two com- 
menters recommended requiring class- 
room use of bilingual instructional ma- 
terials; 9 commenters recommended 
requiring staff development activities 
to include bilingual and multicultural 
instructional program training; and 22 
commenters recommended that the 
regulations require the employment of 
bilingual or multicultural teachers and 
other staff members. 

Response. A change has been made. 
Section 116d.32(d) of these regulations 
requires a State application to demon- 
strate “that the SEA has obtained an 
accurate assessment of the cultural 
and linguistic backgrounds of (the eli- 
gible migratory children living or ex- 
pected to live in the State).” It also re- 
quires each SEA to include in its appli- 
cation ‘“‘a description of the measures 
that the SEA will take to assure that a 
migratory child is not prevented from 
benefiting fully from the services pro- 
vided by the title I migrant education 
program because he or she does not 
speak English or has limited English 
language skills.” 

Similarly, § 116d.6(a)(8) requires an 
operating agency application to con- 
tain ‘‘a description of how the operat- 
ing agency assures that eligible migra- 
tory children. will benefit fully from 
the project’s services even if they do 
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not speak English or have limited Eng- 
lish language skills.” 

The Act, however, does_ not 
authorize, and section 432 of the 
General Education Provisions Act (20 
U.S.C. 1232a) forbids the Office of 
Education to require any particular 
type of curriculum, program of in- 
struction, or staff. Certainly, bilingual 
or multicultural modes of instruction 
may be appropriate when the children 
to be served have particular linguistic 
needs; however, other curricular re- 
sponses may also be appropriate. 

It is an SEA’s responsibility under 
§ 116d.32(d) to evaluate the linguistic 
needs of the children to be served and 
to devise an educational program ap-~ 
propriate to those needs. 

Comment. Six commenters recom- 
mended that the Office of Education 
closely regulate the minimum qualifi- 
cations of migrant educators. Two 
commenters said these regulations 
should require the use of community 
outreach workers. Another commenter 
said these regulations should require 
that a minimum percentage of staff 
aides be migrants themselves. 

Response. No change has been made. 
The Office of Education has no au- 
thority to regulate the qualifications 
of migrant educators, or the type or 
composition of the staff connected 
with a State program. It is the respon- 
sibility of an SEA to develop a State 
program appropriate to the needs of 
the migratory children living or ex- 
pected to live in the State. 

Comment. Two commenters request- 
ed that teachers paid with title I mi- 
grant education funds be permitted to 
participate in regular supervisory ac- 
tivities that benefit the entire school 
population. Another commenter sug- 
gested that teachers should be permit- 
ted to work with migrant children 
within the regular classroom setting. 

Response. No change has been made. 
Neither the Act nor these regulations 
permit the use of title I migrant edu- 
cation funds to provide services to 
children other than those who are eli- 
gible to receive them. However, nei- 
ther the Act nor these regulations pro- 
hibit an SEA or operating agency from 
providing title I-funded services to eli- 
gible migratory children while sharing 
an institutional setting with other, 
noneligible children. The requirement 
is that the services be sharply focused 
on, and tailored to, the needs of the 
eligible migratory children. 

Reason requires, of course, that 
genuinely trivial variations from these 
principles, which do not diminish the 
effectiveness of program services to 
eligible migratory children, be permit- 
ted. 

Comment, Sixteen commenters rec- 
ommended encouraging services at the 
secondary school level with an empha- 
sis on dropout prevention. Similarly, 
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three other commenters requested a 
secondary school emphasis specifically 
in the areas of career and vocational 
education. 

Response. No change has been made. 
It is the responsibility of an SEA to 
design a State program that meets the 
needs of the migratory children living 
in the State. 

Comment. Twelve commenters said 
the regulations should require exten- 
sive interagency coordination at the 
operating agency level with other pro- 
grams providing services to migratory 
children. One commenter requested 
specific criteria for evaluating the 
extent of interagency program coordi- 
nation. 

Response. No change has been made. 
Section 116d.10(b) provides that an 
SEA may use funds made available 
under section 122 of the Act to 
“coordinati[e] * * * programs and pro- 
jects with other public and private 
agencies.” Section 116d.39(e) provides 
that before a State application may be 
approved, the Commissioner must de- 
termine that “in planning the State 
program, the SEA has consulted with 
other SEA’s that conduct title I pro- 
grams for migratory children and with 
other agencies that provide services 
for migratory children and that are 
knowledgeable of their needs.” Both 
of these provisions are contained in 
the interim final regulations (see 
8§ 116d.10(b)(2) and 116d.39(e)) al- 
though worded slightly differently. 

In addition, §116.41(a) provides, in 
part, that “each application by (an 
SEA) for a grant under title I shall 
demonstrate that, in the development 
of such application, the applicant has 
taken into consideration benefits 
which are or may be available through 
other public and private agencies * * *. 
Such applications shall also demon- 
strate that the applicant has consid- 
ered suggestions and offers of assist- 
ance which have been timely made by 
such agencies and which may aid in 
carrying out or making more effective 
the program or project for which ap- 
plication is made.” 

Additional regulations, such as the 
prescribing of criteria, applicable in all 
situations, are not warranted. 

Comment. Eight commenters said 
these regulations should clearly re- 
quire participation in and use of the 
migrant student record transfer 
system, including specifying the mini- 
mum health and education informa- 
tion that must be entered for each 
participating migrant child. 

Response. A change has been made. 
Like the interim final regulations, 
§ 116d.39(f) of the final regulations re- 
quires, as a condition of approval of a 
State application, that the SEA, in 
carrying out the State program, 
‘“utilizie] fully the migrant student 
record transfer system.” 


é 
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However, the following phrase has 
been. added in the final regulations in 
order to clarify this requirement: “‘in- 
cluding the transfer of the most cur- 
rent academic and health information 
available for the children served.” 

In addition, § 116d.32(h) requires an 
SEA to include in its application ‘“‘a de- 
scription of the information about the 
migratory children that the SEA will 
pass on to other SEA’s, other than 
through the migrant student record 
transfer system.” 

Comment. Nine commenters made 
general recommendations to foster im- 
provement in the exchange among 
title I programs of general informa- 
tion and information about exemplary 
projects. Six commenters said these 
regulations should require that all mi- 
grant parents be fully informed con- 
cerning the State program, including 
the dissemination of bilingual pro- 
gram information, if necessary. An- 
other suggested that all program docu- 
ments be available to the public. 

Response. No change has been made. 
Section 116d.32(j) requires that a 
State application contain a description 
of how the SEA proposes to comply 
with 45 CFR 116.45. Section 116.45 
provides, in part, that an SEA must 
develop plans for ‘‘disseminating infor- 
mation concerning the provisions of 
title I, and the (SEA’s) past and pre- 
sent title I programs—including evalu- 
ations of such programs—to parents 
and to the general public.” It also re- 
quires each SEA to make available 
“such * * * documents as may be rea- 
sonably necessary to meet the needs of 
* * * parents or other members of the 
public for information related to the 
comprehensive planning, implementa- 
tion, and evaluation of the title I pro- 
gram, but not including information 
relating to the performance of identi- 
fied children and teachers.” 

Under this “reasonably necessary” 
standard, of course, SEA’s are required 
to accommodate the needs of parents 
and others who possess limited Eng- 
lish language skills. 

Also, 45 CFR 116.44 provides, in 


part, that a State application must 


contain a description of the methods 
the SEA will employ “for reviewing, 
selecting, and disseminating to teach- 
ers and educational administrators sig- 
nificant information on the latest de- 
velopments and most recent experi- 
ments in education so that such infor- 
mation will be available for use in pro- 
gram planning and operation. These 
methods may include * * * reports on 
the organization, operation, and out- 
come of projects under title I.” 

Furthermore, under § 116d.10(a)(8), 
an SEA may use administrative funds 
to support the dissemination of such 
information. 

Comment. Nine commenters said 
these regulations should require each 


SEA to establish a separate complaint 
procedure for its title I migrant educa- 
tion program. Two commenters sug- 
gested that a private agency should be 
able to register a complaint. 

Response. A change has been made. 
Section 116d.26 (“Complaint resolu- 
tion procedures’’) specifically incorpo- 
rates 116.6(b), which requires each 
SEA to establish procedures for inves- 
tigating and resolving the complaints 
of “parents and other individuals and 
organizations” alleging violations of 
the title I Act or regulations. 

Recognizing that title I migrant edu- 
cation projects are frequently of short 
duration, the final regulations call for 
an “appropriate accelerated procedure 
for resolving complaints regarding 
* * * projects that operate for fewer 
than 60 days.” 

Comment. A number of commenters 
made recommendations concerning 
the provision of services to preschool 
children. Twenty-two commenters said 
these regulations should encourage 
States to provide program services at 
the preschool level. Two commenters 
expressed concern because the defini- 
tion of “preschool” varies from State 
to State. One commenter requested a 
clarification of the difference between 
“instructional” and “custodial” serv- 
ices. 

Response. No change has been made. 
As in the interim final regulations, 
§ 116d.39(c)—which provides, in part, 
that “projects designed to meet the 
special educational needs of preschool 
migratory children will be provided 
only if, considering the amount of 
funds available, these projects will not 
detract from the operation of projects 
for school-aged migratory children”’— 
establishes a service priority in favor 
of school-aged migratory children. 
This follows the priority stated in sec- 
tion 122(a)(1)(D) of the Act. 

In addition, as the preamble to the 
interim final regulations indicated (42 
FR 36079), because preschool children 
do not generally generate funds under 
the statutory formula, school-aged mi- 
gratory children are considered to 
take priority over preschool children. 

Each State, of course, is free to es- 
tablish the age at which free public 
education commences. The Act does 
not define the term “preschool’’; how- 
ever, 45 CFR 100.1 defines the term as 
“the educational level from a child’s 
birth to the time at which elementary 
education is provided as determined 
under State law.” 

_ With respect to the distinction be- 
tween “instructional” and “custodial” 
services for preschool children, 
§ 116d.33(b), as did the interim final 
regulations, defines preschool instruc- 
tional services as ‘“‘comprised primarily 
of activities designed to increase the 
children’s readiness for instruction in 
the basic academic skills, and not pri- 
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marily designed for custodial pur- 
poses.” This definition is believed to 
be sufficiently precise. 


§116d.35 Services to formerly migra- 
tory children. 


Comment. A number of commenters 
objected to the secondary service pri- 
ority of formerly migratory children. 
Some commenters said formerly mi- 
gratory children should not be re- 
quired to live in a project area in order 
to receive services. 

Response. No change has been made. 
Section 116d.35 provides that a “for- 
merly migratory child may participate 
in a project * * * provided that the 
participation of formerly migratory 
children in the State program will not 
prevent the participation of currently 
migratory children or dilute the effec- 
tiveness of the State program for cur- 
rently migratory children.” This sec- 
ondary priority is required by section 
122(a)(3) of the Act, which provides 
that currently migratory children 
“shall be given priority in considera- 
tion of programs and activities con- 
tained in (State application).”’ 

Similarly, § 116d.2, which includes as 
part of the definition of a formerly mi- 
gratory child that he or she “lives in 
an area served by a title I migrant edu- 
cation project,” merely follows the 
statutory definition of such a child as 
stated in section 122(a)(3) of the Act: 
A “migratory child * * * shall be 


deemed to continue to be such a child 
for a period, not in excess of 5 years, 


during which he resides in the area 
served by the agency carrying on a 
program or project * * *.” 

Comment. Two commenters indicat- 
ed that parental concurrence should 
not be required to establish a child’s 
eligibility as a formerly migratory 
child. Five commenters said the regu- 
lations should not require the signa- 
ture of a parent as evidence of concur- 
rence. Two commenters objected to 
the interim final regulations’ require- 
ment of an annual parent signature as 
evidence of concurrence. 

Response. A change has been made. 
Section 122(a)(3) of the Act requires 
parental concurrence as a condition of 
a child’s eligibility as a formerly mi- 
gratory child. Therefore, the defini- 
tion of formerly migratory child in 
§116d.2 requires ‘‘the concurrence of 
(the child’s) parent or guardian to con- 
tinue to be considered a migratory 
child.” 

However, §116d.35 no longer re- 
quires the SEA or an operating agency 
to obtain the signature of a parent or 
guardian as evidence of concurrence. 
Of course, under § 116d.12 of the final 
regulations, an SEA or operating 
agency must still make for each child 
counted or served ‘“‘a written record of 
the basis on which the child’s eligibil- 
ity was determined.” As part of this 
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written record, it may require a paren- 
tal signature as evidence of concur- 
rence. 


§116d.37 Parental involvement. 


Comment. A number of commenters 
Suggested that these _ regulations 
should enlarge the scope of parental 
involvement in the title I migrant edu- 
cation program. Twenty-five com- 
menters’ specifically recommended 
that parent advisory councils be re- 
quired at the operating agency level. 
One commenter said the Office of 
Education should not approve a State 
application that fails to document 
council establishment. 

Response. A change has been made. 
Section 1164.37 now requires parent 
advisory councils to be established and 
consulted at both the SEA and operat- 
ing agency levels. These councils, 
which are to be consulted by the SEA 
and the operating agencies, must be 
composed of people “who know the 
needs of migratory children.” Further- 
more a majority of the members of 
the advisory councils at both the State 
and operating agency levels must be 
parents. 

Comment. Sixteen commenters sug- 
gested that program funds should be 
provided for parent council activities. 
Five commenters said the regulations 
should include a detailed list of reim- 
burgable parent council activities. 

Response. No change has been made. 
As noted in the preamble to part 116 
(41 FR 42896) and in the preamble to 
the interim final regulations for part 
116d (42 FR 36079), the applicable 
standards for determining which 
parent council expenditures may be 
paid from program funds are stated in 
appendix B to part 100 of this chapter. 
(See 45 CFR 100b.81.) 

Comment. Numerous commenters 
said the Office of Education should 
regulate extensively with respect to 
the composition, functioning, and 
duties of parent councils. Nine com- 
menters said the councils should have 
“sign-off” authority on applications. 
Six commenters said parents should be 
permitted to appoint representatives 
when absent from meetings. 
commenters said migratory children 
should be required within the mem- 
bership of parent councils. 

Two commenters recommended that 
parents of currently migratory chil- 
dren be given preference as members. 
Four commenters said the regulations 
should require direct communications 
between parent councils and the SEA. 
Four commenters said communication 
to parents on these councils should be 
bilingual, if necessary. 

Response. A change has been made. 
As noted previously, § 116d.37 requires 
“effective parental involvement 
throughout the State program.” In ad- 
dition, § 116d.37 (a) and (b) require the 
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establishment of parent advisory coun- 
cils at both the SEA and operating 
agency levels. These councils which 
are consulted by the SEA and the op- 
erating agencies, must have parents as 
a majority of their members. Further- 
more, these councils must be com- 
posed of people “who know the needs 
of migratory children.” 

However, the types of parental in- 
volvement and the design and oper- 
ation of the parent advisory council 
are left to the SEA and the operating 
agencies which can best evaluate the 
particular needs of that State’s or a 
local area’s migrant population and 
structure an appropriate mechanism 
for parental participation. 

It is expected, of course, that the 
views of these councils will be given se- 
rious consideration. These regulations 
require effective parental involvement. 
If this cannot be achieved without the 
use of bilingual communications, they 
must be employed. 

Comment. Five commenters recom- 
mended a national parent advisory 
council. 

Response. No change has been made. 
Title I migrant education grants are 
awarded to State educational agencies 
for programs designed at that level. 


§116d.38 Supporting services. 


Comment. Eight commenters re- 
quested a clarification of the circum- 
stances under which support services 
may be provided. 

Response. No change has been made. 
As under the interim final regulations, 
§ 116d.38(a) provides that, in general, 
“health, welfare, or other supporting 
services [may be provided] with title I 
migrant education funds, but only if 
these services are necessary to enable 
eligible migratory children to partici- 
pate effectively in instructional serv- 
ices.” The instructional services re- 
ferred to need not be funded by title I. 

However, the more restrictive condi- 
tions under which title I migrant edu- 
cation funds may be used to support 
day care. services are stated in 
§ 116d.38(b). 

The Commissioner believes that 
§ 116d.38(a) establishes a simple, work- 
able standard. It is not possible to de- 
scribe every circumstance in which 
title I-funded support services may be 
provided. 

Comment. Eight commenters said 
these regulations should permit a 
more liberal use of title I funds to sup- 
port day care services. 

Response. No change has been made. 
As the preamble to the interim final 
regulations noted (42 FR 36079), the 
title I statute establishes the migrant 
program as an “educational” program, 
which the Office of Education inter- 
prets as a program of instruction. 
Therefore, support services, including 
day care services, are permitted only 
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to the extent that they are necessary 
to support attendance in an instruc- 
tional program. In the case of day care 
services, the instructional services 
must be supported by title I. 

Section 116d.38(b) does not alter the 
conditions under which title I support- 
ed day care services may be provided. 
However, these final regulations 
delete § 116d.38(c) of the interim final 
regulations. Given the criteria stated 
in § 116d.38(b), the types of informa- 
tion which an SEA must provide in its 
State application are self-evident. 


§ 116d.40 Cooperative programs. 


Comment. Thirty-two commenters 
recommended strengthening the re- 
quirement for interstate coordination 
of programs and projects. Six com- 
menters said the regulations should 
encourage the interstate exchange of 
academic credits. Three commenters 
suggested requiring SEA’s to share 
needs assessments and other program 
documents. Four commenters encour- 
aged interstate reciprocity in the certi- 
fication of migrant educators. One 
commenter requested examples of in- 
terstate coordination. 

Response. A change has been made. 
These final regulations contain a sug- 
gested list of interstate and intrastate 
cooperative efforts intended to foster 
continuity in the education of migra- 
tory children. Thus, § 116d.32(h)— 
which otherwise is substantially simi- 
lar to §116d.31(b)(7) of the interim 
final regulations—provides that a 
State application must contain an ‘‘ex- 
planation of the steps the SEA will 
take to assure the most continuity 
practicable in the education of the mi- 
gratory children to be served, such as 
the exchange of course credits, both 
within and among States, and the in- 
trastate and interstate sharing of pro- 
gram planning, evaluation, curricu- 
lum, and staff training materials.” 
This explanation must also describe 
“the information that the SEA will 
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pass on to other SEA’s, regarding the 
migratory children, other than 
through the migrant student record 
transfer system.” 

As in the interim final regulations, 
§ 116d.39(f) provides that one criterion 
for approval of a State’s application is 
that the SEA’s ‘‘plan for assuring con- 
tinuity in the education of migratory 
children includes appropriate proce- 
dures for coordinating its State pro- 
gram with programs in other States. 
** *" Also, §116d.10(b) clearly indi- 
cates that the intrastate and inter- 
state coordination of programs and 
projects is a permissible use of title I 
migrant education funds. 

A program assisted by these funds is 
designed by an SEA in response to the 
special educational needs of the migra- 
tory children who live in that State. 
Accordingly, it is felt that each SEA is 
best able to devise the precise means 
of effectively coordinating its pro- 
grams with other programs and pro- 
jects so as to provide continuity in the 
education of migratory children. 

The Office of Education has no au- 
thority to regulate with respect to the 
licensing or certification of migrant 
educators. 

Comment. Seven commenters said 
that the regulations should contain a 
section on the privacy and information 
rights of participating children and 
their parents. ; 

Response. A change has been made. 
Section 116d.32(k) requires that a 
State application contain an assurance 
that the SEA will “transfer the educa- 
tional records of the migratory chil- 
dren participating in the State pro- 
gram in accordance with the Family 
Educational Rights and Privacy Act of 
1974 and part 99 of this chapter (Pri- 
vacy Rights of Parents and Stu- 
dents).” 


GENERAL 


~ Comment. One commenter recom- 
mended that these regulations include 


a statement of philosophy and intent 
for the program. 

Response. No change has been made. 
A general statement of program phi- 
losophy would not be sufficiently pre- 
cise to provide guidance and is not ap- 
propriate for regulations. The pur- 
poses of the title I migrant education 
program are clearly expressed in sec- 
tion 122 of the Act and in these regu- 
lations. 

Comment. Several commenters sug- 
gested that these regulations should 
include the sections of the general 
title I regulations (part 116), the Gen- 
eral Education Provisions Act, and the 
Office of Education General Provi- 
sions Regulations that apply to the 
title I migrant education program, or 
that are incorporated by these_regula- 
tions. 

Response. No change has been made. 
The purpose of part 116 and the 
Office of Education General Provi- 
sions Regulations is to avoid unneces- 
sary repetition of regulatory provi- 
sions that apply to a variety of Feder- 
al education programs. 

Comment. Two commenters request- 
ed that these regulations be written in 
simpler language. One commenter rec- 
ommended that these regulations in- 
clude examples, when helpful, to clari- 
fy individual requirements. 

Response. A change has been made. 
These final regulations have been pre- 
pared according to the Department of 
Health, Education, and Welfare’s Op- 
eration Common Sense. Where appro- 
priate, examples have been included. 

Comment. One commenter recom- 
mended that the requirement for fi- 
nancial and performance reports be 
deleted. 

Response. No change has been made. 
The reports required by subparts P 
and Q of part 100b are authorized by 
section 434(b) of the General Educa- 
tion Provisions Act and OMB Circular 
No. A-102. They are necessary to 
maintain proper accountability. 


(FR Doc. 78-31136 Filed 11-9-78; 8:45 am] 
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